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THE REQUIREMENT OF CONSULTATION 
FOR VALID ACTION 


A. CONSIDERATION OF THE DIFFICULTIES PROPOSED 


ANON 105, 1°, provides norms determining the prac- 
| tical effects of failure on the part of a superior to ob- 

tain, before acting, the consent or the opinion of his 
councillors or of other persons whom the law requires him to 
consult.1. Failure on the part of the superior to obtain the 
required consent of others results in invalid action. Of this 
there is no doubt. The controversy over the interpretation of 
canon 105, 1°, turns about the effect of his failure to consult 
them when only an expression of view on their part is made 
a requisite antecedent to his action. 

Rettenbacher ” labels as traditional the opinion amongst the 
older canonists which admitted for the wording now employed 
by canon 105, 1°, a requirement ad validitatem. Although he 
does not dissociate himself from their number, yet he readily 
concedes the possibility of difficulties standing in the way of 
its enforcement, e.g., through consultation with the pastor in 


1 Can. 105, 1°. Cum ius statuit Superiorem ad agendum indigere consensu 
vel consilio aliquarum personarum: Si consensus exigatur, Superior contra 
earundem votum invalide agit; si consilium tantum, per verba, ex. gr.: de 
consilio consultorum, vel audito Capitulo, parocho, etc., satis est ad valide 
agendum ut Superior illas personas audiat; quamvis autem nulla obligatione 
teneatur ad eorum votum, etsi consors, accedendi, multum tamen, si plures 
audiendae sint personae, concordibus earundem suffragiis deferat, nec ab 
eisdem, sine praevalenti ratione, suo iudicio aestimanda, discedat; . . . 


2“Der Kooperator nach dem neuen Codex Juris,” Theologisch-praktische 
Quartaischrift (Linz, 1848- ), LX XII (1919), 337-348 (hereafter cited LQS). 
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regard to the appointment of assistants, if the diocese be a 
populous one. Where the clergy are correspondingly numer- 
ous the pastor will in all likelihood have a very limited 
acquaintance with the younger priests in the diocese, and in 
consequence he will be little qualified for an informed opinion 
concerning their special fitness for his specific parochial needs. 
Likewise, his meager acquaintance will little capacitate him 
to urge a well-founded objection under any given occasions. 
The author further sees a great loss of time involved if an ef- 
fort should have to be made to abide by the ruling of canon 
476, §§ 3-4, in instances wherein the appointment of a large 
band of assistants would simultaneously imply the change or 
transfer of a considerable number of them from one parish to 
another. The thoughtful weighing of these reasons induces 
him to come to the conclusion that in ordinary circumstances, 
namely when the needs of the parish are not of an especial na- 
ture, the pastor may be expected to forego his right of being 
consulted before the appointment.* 

A much more decided stand was taken by Vermeersch 
(1858-1936) ,* Boudinhon (1858-1941) ® and Creusen.* These 


3 Cf. ibid., p. 340: “Es dirfte wohl die Ansicht Berechtigung haben, dass 
der Pfarrer sein Recht, gehort zu werden, nur beanspruche, wenn besondere 
Grinde vorliegen, und dass es daher der Didézesanregierung erlaubt sein muss, 
Kooperatoren anzustellen auch ‘non audito parocho, wenn in dringenden 
Fallen das Interesse der Didzese es so erheischt.” For the diocese of Linz he 
quotes the following statute: ‘Wie bisher, kann auch fernerhin der Pfarrer 
bei der Admittierung eines Kooperatoren Einwande dagegen erheben; werden 
sie nicht als wesentlich und begriindet erkannt, bleibt die Admittierung auf- 
recht.”—Linzer Didzenstatuten (1918), (Appendix) p. 4*. 


4 Hpitome Turis Canonici (3 vols., Vol. I, 3. ed., Mechliniae-Romae, 1927), 
I, n. 197 bis, pp. 151-152; Periodica de Religiosis et Missionariis (Brugis, 1905- 
1919); Periodica de Re Canonica et Morali utilia praesertim Religiosis et 
Missionarvis (Brugis, 1920-1927) ; Periodica de Re Morali, Canonica, Liturgica 
(Brugis, 1927-1936 et Romae, 1937- ), XIT (1923), (6)-(9) (hereafter cited 
Periodica). The 5. ed. (1933) of Vol. I of the Epitome Iuris Canonici (cf. 
ibid., n. 229, pp. 198-200), the latest to appear before Vermeecrsch’s death in 
1936, still represented the same doctrine. 


5“ An nullus semper sit actus superioris non petito consilio?” Jus Ponti- 
fictum (Romae, 1921-1940), VIII (1928), 29-35 (hereafter cited Jus Pont.). 


8“ Leffet juridique des consultations,” Nouvelle Revue Théologique 
(Tournai, 1869- ), LV (1928), 100-116 (hereafter cited NRT). 
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three authors were the principal proponents of the view that 
canon 105, 1°, does not mean to establish a condition without 
the fulfillment of which the subsequent act of the superior 
will be invalid whenever there is mere question of the obtain- 
ing of previous counsel. They based their contention chiefly 
on the following considerations: 


1. The wording of the text in canon 105, 1°; 

2. The correlation of this text with canons 11 and 1680; 

3. The addition of some other word as a suppletive term in 
connection with the word satis when the test of invalidity is 
invoked; 

4. The addition of such phrases as ut valide agat and ne 
invalide agat in connection with the clauses auditis tisdem 
examinatoribus and auditis duobus parochis consultoribus ; 

5. The negative element of the auditio; 

6. The canons wherein the obtaining of advice is made op- 
tional; 

7. The intent of the law in canon 105, 1°; 

8. The teaching of the older canonists; 

9. The momentous consequences of invalid acts resulting 
from a neglect to seek counsel. 


Most of the arguments under these headings are used by all 
three authors; it is in the minor details a their presentation 
of them that any difference really appears.’ 


1. The Wording of the Text in Canon 105, 1° 


Vermeersch pointed to the lack of clearness in the wording. 
He contended that the meaning of the clause “ satis est ad 


7 No strict effort need be made in all the instances to cite the exact pages 
or passages in which their individual arguments appear. Footnotes 4-6 pre- 
ceding indicate the relatively small compass in which they are produced. 
Vermeersch’s arguments were concentrated in the space of a single page in his 
Epitome Iuris Canonici; Boudinhon offered a defense of his opinion in six 
pages of the Jus Pontificiwm; Creusen, the latest to write in support of the 
same doctrine, consumes less than 17 pages in the Nouvelle Revue Thé- 
ologique. He divides his matter into three parts: The law prior to the Code, 
pp. 101-105; the legislation of the Code, pp. 105-111; the argument from 


authority. pp. 111-116. 
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valide agendum ut Superior illas personas audiat ” is not iden- 
tical with stating that the superior would act invalidly unless 
he sought counsel. If validity be in question, then the use of 
the word necessarium would be needed to identify that con- 
cept, since even in popular usage the word satis seems not 
equivalent in force to the word necessarium. Hence the word- 
ing of the phrase in canon 105, 1°, remains indifferent in 
meaning. It is neither one of apodictic affirmation nor yet 
one of conclusive negation of the necessity of taking counsel 
for valid action. 

Boudinhon admitted the primary and direct sense of the 
phrase to be the following: If the superior hears the counsel 
(altogether apart from any consequences of his submission to 
or departure from it), the subsequent act is valid. But he did 
not admit that the wording, satis est ad valide agendum, is" 
perfectly convertible with the more definite statement, satis 
est ne invalide agat. He felt convinced that if the legislator 
accords validity to an act of the superior after the latter has 
heard, yet not followed the counsel, the lawgiver does not 
simultaneously contemplate the hypothesis in which the supe- 
rior does not take counsel before acting. In a word, the author 
thought it would be presumptive to maintain that the legis- 
lator wished to establish a nullifying sanction of law by means 
of an indirect mode of speech. 

Creusen likewise refers to the undecisiveness of the wording 
of the clause. Canon 105, 1°, because of its very nature and 
import, calls for a strict interpretation. “ Contra eum, qui 
legem dicere potest apertius, est interpretatio facienda.” § 

Against these views Ojetti (1862-1932) contended most 
vigorously.’ In his mind the legislator’s mode of speech does 
not allow of a repudiation of the effect implied by an equiva- 
lent negative form of statement. Moreover, he saw in the 


S Regwo’, Riad. ViLo. 


9 Jus Pont., VII (1927), 13-25. See also Ojetti, Commentarium in Codicem 
Turis Canonici (4 vols., Romae, 1927-1931), II, 180-185, and 186-202, which 
latter section is but a reprint of his former article in the Jus Pontificitum. 
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word indigere, which is used at the beginning of the canon, a 
necessary requirement for the previous hearing of counsel in 
order to constitute the ensuing act as valid. If that were not 
the meaning, so he continued, then the canon would take on 
the following signification: When for a valid action the hear- 
ing of counsel is required, the superior, whether he grants a 
hearing or not, will nevertheless act validly as long as his act 
does not clash with the specifications of canon 11. Thus con- 
structed, the second alternative of canon 105, 1°, would not 
only be useless, but even illogical, since it would utterly de- 
stroy the force of its own statement in the opening words of 
the canon.” 

In answer to this objection by Ojetti his opponents signifi- 
cantly point to the omission of the word valide in the opening 
clause of canon 105, where it could so easily have been joined 
with the “ad agendum” if an unmistakable designation of 
the requirement for validity were intended. Moreover, they 
insisted, if the word indigere there employed were meant 
clearly to express a necessary means for valid action, would 
not the same canon become tautological when it continues, 
“si consensus exigatus, superior contra earundem [per- 
sonarum]| votum invalide agit?” To them it does not seem 
objectively incorrect to translate the antecedent clause in the 
following manner: ‘“ Whenever the law states that for his act 
(be it for validity, or be it for licitness) the superior must get 
the consent or obtain the counsel of the persons in question,” 
and the subsequent one thus: “The validity of the act re- 
quires, in the first case, that the superior abide by their con- 
sent, while it suffices, in the second, that he have sought their 
counsel.” 1? 

In counter reply it will be necessary to remark, however, 
that the discussion does not hinge on the word indigere, but 


10 Jus. Pont., VII (1927), 17; Commentarium in Codicem Luris Canonict, 
II, 191. 

11Cf. NRT, LV (1928), 113. But see Jus Pont., VIII (1928), 44, where Toso 
incisively took issue with the view of Creusen. 
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on the question of whether the statement “ satis est ad valide 
agendum” implies with sufficient clarity the force of an 
equivalent negative formulation of its import. Now, in order 
to formulate an equivalent negative statement it is not allow- 
able to transpose all the positive, predicating terms of the 
original proposition into as many negative terms for its at- 
tempted negative expression of the same concept. By so do- 
ing one will simply arrive at a direct contradictory statement. 

The proposition under question is the following: The supe- 
rior acts validly when he has sought the required counsel. If 
one negates all the predicative terms of this proposition, the 
following intricate form of contradiction will result: The supe- 
rior does not act invalidly when he has not sought the re- 
quired counsel. But, since the first two negatives in this state- 
ment readily coalesce into a simple affirmative, one may ex- 
press the proposition in the following equivalent form: The 
superior acts validly when he has not sought the required 
counsel. Obviously, when reduced to this simplified form, the 
negated proposition must be acknowledged as eventuating in 
a simple contradictory statement; by no means can it be con- 
sidered as a restatement of the original proposition in negative 
form. 

When one wishes to effect an equivalent negative state- 
ment, the dual concept of validity and invalidity of act must 
be pre-assumed as a starting point from which to proceed in 
formulating a negative expression of the original meaning of 
the proposition. If the hearing of the counsel gives expression 
to the validity of an act, then the non-hearing of the counsel 
necessarily expresses its invalidity. It is by the use of a 
double contradiction, namely, by a successive contradiction of 
the proposition previously contradicted, that one must arrive 
at the formulation of a statement which in negative terms 
reproduces what has originally been stated in positive terms. 

It is a postulate of logic that the truth of any positive state- 
ment may be reproduced in negative terms through the em- 
ployment of the principle of double contradiction. So abso- 
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lute is this principle that without its peremptory force the 
Church could not undertake to formulate solemn definitions 
on matters of faith and morals. The condemnation of a 
heretical doctrine is equivalent to the affirmation of a Catholic 
one, and vice versa. Correspondingly, if the supreme legis- 
lator of the Church has stated in a positive manner that the 
presence of certain conditions is adequate for the constitution 
of valid acts, then his statement that the absence of these 
same conditions is inadequate for the same effect is equiva- 
lently indicated by the logical principle of double contra- 
diction. 

According to canon 11 even an equivalent statement of 
nullity suffices for establishing the nullifying force of any law. 
Therefore, canon 105, 1°, appears to fill every requirement of 
definitely indicating the invalidity of acts placed by the supe- 
rior non petito consilio. 


2. The Correlation of Canon 1085, 1°, with Canons 11 and 1680 


In the light of canons 11 and 1680, § 1, Boudinhon found 
additional evidence for maintaining that an act placed by the 
superior, non petito consilio, does not become invalid through 
the mere circumstance of a neglect to hear the counsel. If the 
superior’s act is to be acknowledged as null inasmuch as he has 
neglected to hear the counsel of others, its nullity will result 
from a lack of those elements which essentially combine in the 
constitution of a valid act according to canon 1680, § 1. Since 
the superior is free not to follow the advice received, the coun- 
sel itself cannot be regarded as an intrinsic and necessary ele- 
ment in the forming of the legal act. But, if the counsel itself 
is not a constitutive element, then, a fortiori, also the seeking 
of the counsel or the hearing of the persons cannot be such. 
Hence the nullity would have to be sought rather in the defect 
of the solemnities or the lack of the conditions which are re- 
quired by the sacred canons under pain of nullifying sanction. 
In the case, however, no other solemnity or condition can be 
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conceived than the seeking or hearing of the counsel. But, in 
order that the fulfillment of this condition may be regarded as 
a requirement for validity, it is necessary that it be demanded 
in express or equivalent words according to the ruling of canon 
11. That express words are wanting no one can deny. That 
equivalent terms are lacking is highly probable. Therefore 
the author concluded that canon 105, 1°, does not unmistak- 
ably specify the seeking or the hearing of counsel as a conditio 
sine qua non for the valid constitution of the superior’s act. 
If the obligation is not unmistakable, then it can at most be 
doubtful. And, if it is doubtful, canon 15 tells us that it can- 
not be urged as binding.” 

In answer to this argument one may say that its value and 
efficacy can be certified only if it can be shown that canon 
1680, § 1, actually exerts any legal force outside the domain 
of trials, suits, and court actions with which it seems exclu- 
sively concerned. The validity and the invalidity of all ad- 
ministrative acts can be sufficiently discerned from their agree- 
ment or disagreement respectively with the demands set up in 
canons 11, 15 and 105. Canon 1680, $1, sets up a norm for 
determining when a suit may be filed in order to obtain redress 
against a court decision which was invalid because of the 
juridical nullity of one or the other of its essentially constitu- 
tive acts. Moreover, if the strict interpretation of canon 11 
renders the requirement relative to validity in connection with 
canon 105, 1°, nugatory only in so far as it can be linked with 
the import of canon 1680, § 1, then it is equally certain that 
canon 11 exerts no such force when it is made to stand alone. 
On the other hand, canon 105, 1°, offers a wording which in 
its implicit equivalent forceably measures up to the legal 
potency of canon 11, which equips a law with an invalidating 
sanction whenever that sanction is equivalently expressed.13 


12 Jus Pont., VIII (1928), 30 ff. 


13 Cf. Chelodi, Jus de Personis (2. ed., a Sac. Ernesto Bertagnolli, Tridenti: 
Libr. Edit. Tridentum, 1927), n. 66, p. 115; n. 102, p. 180. 
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3. The Limited Meaning of the Word Satis 


The addition of some suppletive term in connection with 
the word satis, or its equivalent, when the Code wishes to 
invoke a sanction of nullity, is indicated by Vermeersch, 
Boudinhon and Creusen in a considerable number of canons.?4 
But Ojetti'? placed a number of canons in contraposition to 
those cited by his opponents. This he did in order to show 
that necessary means and conditions for the validity of acts 
are expressed in the Code by the use of simpler forms, and in 
a number of instances by the use of the word sufficit or satis 
alone.’® It seems perfectly admissible, then, to conclude with 
Ojetti that the Code does not limit itself to the use of stereo- 
typed legal forms or phrases when it gives expression to neces- 
sary or essential conditions, the previous fulfillment of which 
becomes a conditio sine qua non for the validity of the subse- 
quent act. 


4. The Use of Superadded Explicit Sanctions 


For anyone who regards the clauses “ auditis examinatori- 
bus,” “ auditis parochis consultoribus,” or their equivalents as 
sufficiently indicative of conditions whose fulfillment is re- 
quired for valid actions, it may be somewhat arresting to find 
certain canons in which these clauses seem not to have this 
desired efficacy. Canons 2152, §1; 2153, §1; 2159 and 2165 
add such expressions as “ ut valide agat,” “ne invalide agat,” 
and “ut valide procedat,’ when stigmatizing the ordinary’s 
act as invalid if he promulgates his decree without requisition- 
ing the counsel of two diocesan examiners or parish priest 


14“ Necesse et satis est” in can. 556, §2; “necesse est et suffictt” in can. 
692; “requiritur et sufficit” in cans. 534, §1; 1228, §2; 1470, §3:; etc. 

15 Jus Pont., VIL (1927), 18; Commentarium in Codicem Turis Canonici, I, 
192. , 
16 Big, “requiritur” in cans. 572, § 2; 723; 1133, §§ 1-2; 1546, § 1; “ oportet 
in can. 573; “necesse est” in can. 1136,83; “ sufficit” in cans. 708, 1727; 
“ satis est” in cans. 752, §2; 1135, §§ 2-3; 1136, § 2. 


”? 
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consultors in the case. Certain other canons” in intimate 
connection with these are without this superadded and express 
indication of a nullifying sanction. Are we to conclude with 
Boudinhon !8 and Creusen ' that, when the ordinary’s consul- 
tation with the two diocesan examiners or parish priest con- 
sultors is prescribed without the addition of the explicit 
sanction as contained in the four canons above enumerated, 
his acts will nevertheless be valid despite his neglect to seek 
or obtain the required counsel? 

In the light of the Decree Mazima cura, which was issued 
by the Sacred Congregation of the Consistory on August 20, 
1910, and which offered the primary source of the present 
legislation of the Code as contained in the III Part of its IV 
Book, rather a negative answer would be expected. The law 
contained in this decree was enacted precisely for safeguarding 
the more securely the supreme demand of the welfare of 
souls? by making possible a more expeditious procedure in 
the removal or transfer of parish priests. Yet, in all the 
articles of this decree, save one, the ordinary executed his 
act validly only upon the requisition of consent. His valid 


17 Cans, 2148, $1; 2154; 2160; 2166; 2171; 2172; 2175; 2178 and 2179. 
18 Jus Pont., VIII (1928), 32-33. 

19 NRT, LV (1928), 106-107. 

20 Cf. AAS, II (1910), 636-648. 


21“ Salus animarum suprema lex... . parochi ministerium fuit in Ecclesia 
institutum, non in commodum eius cui committitur, sed in eorum salutem pro 
quibus confertur. . . . Quod si, vi canonici iuris, criminali iudicio ac poenali 
destitutioni non sit locus, parochus autem hac illave causa, etiam culpa 
semota, utile ministerium in paroecia non gerat, vel gerere nequeat, aut forte 
sua ibi praesentia noxius evadat; alia suppetunt remedia ad animarum salutem 
consulendam.”—ZJbid., p. 636. 


22 Cf. Sebastianelli, “Inamovibilitas Parochi,” Analecta Ecclesiastica (Romae, 
1893-1911), IV (1896), 43-45, for a comprehensive and concise outline of the 
law prior to the new decree. 


23 Can. 15, §4—AAS, II (1910), 642. In cans. 9, $2; 12, $1; 15, §3; 19, 
§§ 1-2; 21; 22, §2; 23; 25,§ 1—ibid., pp. 641-645—there is constant mention of 
the consent of either the examiners or the parish priest consultors. 
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action in this isolated instance of more urgent need was con- 
ditioned upon a mere procuring of advice.”* 

It seems to imply an uncalled for departure from the 
Church’s traditional method of framing its laws to insist that 
in the Code the expressions auditis duobus examinatoribus 
and auditis duobus parochis consultoribus take on a meaning 
different from the one they possessed antecedently.2®> To say 
the least, no legal presumption favors such a view. Rather, 
there must be at hand positive proof to overthrow the con- 
trary presumption.*® The explicit insertions in canons 2152, 
§ 1; 2153, § 1; 2159 and 2165 can be shown to imply an added 


24 This appears evident from the specifications of canons 6 and 3 of the 
decree. According to can. 6, §1, the ordinary and the two examiners (or the 
two parish priest consultors on occasion) took a secret vote. It required two 
concurrent votes to decide the issue. According to can. 6, §2, when the 
ordinary proceeded de consilio, “... satis est ut eos audiat, nec ulla obli- 
gatione tenetur ad eorum votum, quamvis concors, accedendi.” But, according 
to can. 3, §§ 1-2, whether there was question of consent or merely of counsel, 
“ .. Ordinarius, ut legitime agat, non potest ipse solus procedere.” It can- 
not be denied that, when consent was required, the phrase wt legitume agat 
involved the validity of the ordinary’s act, since his exclusive way in reaching 
a decision was through a majority vote of the three secret ballots. Since the 
same clause was made to apply, in the same connection and without any 
change of meaning, also to the case in which only counsel was required, the 
obtaining of the counsel was likewise made a necessary prerequisite for the 
ordinary’s valid action. Concerning the older discipline cf. Cone. Trident., 
sess. XXIV, de ref. c. 18—Canones et Decreta Sacrosanctt Oecomenict Concilir 
Tridentini (Editio Novissima ad Fidem Optimorum Exemplarium castigate 
Impressa [XIX Reimpressio Stereotypa], Taurini, 1913), pp. 199-200. 


25 The full force of the Decree Maxima cura becomes evident, by way of 
negative demonstration, through the partial exemption from it granted to the 
United States by the Sacred Consistorial Congregation on June 28, 1915: 
“Utrum in Foederatis Americae Statibus rectores paroeciarum seu missionum, 
qui inter inamovibiles iuxta Conc. Balt. III non recensentur, sed adhue 
amvibiles nuncupantur, vi decreti Maxima Cura et praesertim canonis XXX 
eiusdem decreti, solummodo amoveri seu transferri possint, servato ordine 
processus in memorato decreto statuti? R. Negative; sed amoveri posse ad 
nutum Episcopi, firmo tamen monito Concilii Baltimorensis II, ne Episcopi 
hoc iure suo, nisi graves ob causas et habita ratione meritorum, uti velint.”— 
AAS, VII (1915), 880. The reasons assigned for this decision are contained 


ibid., pp. 380-382. 
26 Cf. cans. 6, 3°, and 23. 
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sanction only after there is proof that this sanction does not 
pre-exist without them. To say that the clauses ut valide 
agat, ut valide procedat, and ne invalide agat demonstrate the 
absence of such a sanction is to assume the very point that 
calls for proof. The point is precisely this: The clauses 
auditis duobus examinatoribus and auditis duobus parochis 
consultoribus possess no nullifying sanction in themselves. 
They require the additional clauses ut valide agat, ut valide 
procedat, and ne invalide agat for the sake of investing the 
enacted obligations implied by them with the sanction of 
invalidity. Now, is it not a begging of the question to main- 
tain that these additions were made for the inducing of a 
sanction where none existed, when the legal proof of its non- 
existence forms the very core of the argument? Moreover, 
why would it be unreasonable to explain the addition of these 
confirmatory clauses through the circumstance that the law- 
giver, sensitive to the graver importance of the situation, 
simply framed the letter of the law with a heightened expres- 
sion of the gravity of his mind? ** 


5. The Negative Element of the Auditio 


The circumstance of the mere negative force of the auditio 
was also pressed by these authors to indicate its inability to 
invalidate an act when the required counsel is neither sought 
nor obtained. Vermeersch ** formulated the argument very 
succinctly. He used it as a mode of proof a priort. When 
there is question merely of seeking counsel from which the 
superior is nevertheless free to recede, then the entire efficacy 
of the act inheres in the will of the superior. But inherently 
the validity of acts necessarily depends on causal elements 
only. Therefore, since the acquired counsel does not furnish 
any decisive or causal element, it also may not be regarded 
as an essential for the act. 


27 Cf. Jus Pont., VIII (1928), 44, where Toso offered a rebuttal to Creusen 
on this very head. 


28 Hpiiome Luris Canonici, I, n. 197 bis, 1, d, p. 152;; see also Jus Pont., 
VIII (1928), 30ff.; NRT, LV (1928), 108. 
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First of all, it is imperative to remember that there exists 
a clear-cut distinction between causal elements constitutive 
of an act and necessary conditions preliminary to an act. If 
the perfection of the act depends merely upon the accumula- 
tion of causal elements, then the consideration of its essential 
conditions must indeed be stressed. But, while it is indeed 
true that every act must derive its existence from a cause, or 
a combination of causes, legal acts may also demand a con- 
current verification of specified conditions if they are to be 
accredited with a legal existence. These conditions may be 
of a positive or of a negative nature relative to their influence 
upon the outcome of the act. This variation in the nature of 
the conditions in no way detracts from the essence of their 
requirement. Whether positive or negative, once they have 
been established by ecclesiastical authority as essential con- 
ditions preliminary to the ensuing act, they become as indis- 
pensable for -the constitution of the act as are the causal 
elements which actually produce the act.” 

Moreover, the right and the capacity of the lawgiver to 
formulate such conditions for the validity of acts are beyond 
dispute. It is not a question of law as to what can be done. 
It is entirely a point of fact as to what has been done. One 
need but ask if the law has postulated such conditions. If it 
has, then all discussion is closed. ; 


6. The Question of the Optional Auditio 


Again, it was maintained by Boudinhon *° that if the legis- 
lator has established a generic and all-inclusive nullity for the 
acts of a superior in which the procurement of advice had 
been pretermitted, it would be hard to understand why the 
same legislator should consider it necessary in certain canons ** 


29 The list of matrimonial impediments established by merely ecclesiastical 
law serves as an excellent illustration. 


30 Jus Pont., VIII (1928), 33-34. 
31 f.¢g., cans. 388; 428; 2152, §1; 2153, §1; 2159; 2165. 


378 THE JURIST * 


to be so explicit, while in other canons** he should deem it 
feasible to leave the petitio consilii entirely discretionary 
(facultativa), without at the same time revoking the nullity 
that inherently attaches to its omission. 

An effort was made under number 4 of this article to answer 
the first objection. A word is here in place regarding the 
second. 

The author seems to have held that, in cases where the 
auditio is plainly discretional or optional, nothing was done 
by the legislator expressly to relax the nullifying sanction 
which is claimed to be inherent in the stereotyped phrases of 
canon 105, 1°. In other words, by the use of such phrases the 
law would first. establish an obligation from which there is no 
escape except at the price of nullified action, and then, despite 
the absence of an express derogation to or revocation of that 
obligation, acknowledge its nature as entirely discretionary. 

In the author’s mind the very possibility of connecting the 
rightful use and exercise of a discretionary option with such 
a clause as audito capitulo or de consilio shows in a most posi- 
tive way that the respective clause or phrase cannot actually 
imply an obligation which is binding under pain of nullity, 
similarly as the addition of such forms as ut valide agat, ut 
valide procedat, and ne invalide agat demonstrate, in a clearly 
negative way, the absence of the same obligation. To admit 
the simultaneous existence of a legal bond of obligation to- 
gether with a legal option of discretion in one and the same 
passage of the law would be identical with an admission that 
the law can be contrary to itself. In order to avoid such a 
crisis he preferred to interpret the phrases of canon 105, 1°, 
in a manner that will efficaciously obviate the inevitableness 
of such a clash. This can be accomplished on the sole condi- 
tion that one is ready to concede the non-inherence of any 
legal sanction of nullity in the wording of canon 105, 1°, rela- 
tive to the requirement of the auditio. 


32 Big., cans. 1164, § 1; 1284, $1; 1428, §1; 1520, §1; 1532, §2. These canons 
were not all cited by the author. Still, they may serve to indicate the 
examples he had in mind, 
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But, if the author is ready to admit that canon 105, 13 
implies at least a simple obligation, that is to say, one which 
has no sanction of nullity attached, then he must also concede 
the possible conversion of this simple obligation into one of 
discretionary option in all the cases where its need of being 
fulfilled is made to depend on the prudent judgment of the 
ordinary or the superior. To do so is but to acknowledge the 
force and application of canon 18, which furnishes the primary 
norms for any individual’s interpretation of the law. 

Moreover, no law, however useful it may be under general 
conditions, means to bind under such individual circumstances 
in which adherence to its demand would frustrate its ultimate 
proper aim.** It is only such laws which intend to safeguard 
against a common danger that retain their obligatory force 
even though in particular cases no safeguard is necessary 
inasmuch as no danger exists.** The observance of this kind 
of general law by particular individuals or in particular cases 
can under no conditions become a frustration of its proper 
aim. Since its intent is an altogether negative one, namely, 
the avoidance of a danger, the aim of the law will remain ful- 
filled by its observance, whether the danger against which the 
safeguard is invoked be present or absent. If in the absence 
of all danger a relaxation of the law will promise the achieve- 
ment of some positive good, then the need of individual 
exemptions can always be properly consulted through the 
medium cf a dispensation. 

On the other hand, when the aim of the law is a positive 
one, namely, the achievement of some particular good or bene- 
fit, and when the employment of its means to that end is 
based upon a general presumption of the helpfulness of certain 
conditions or facts, then the lack of verification in this factual 


33 Reg. 27, R. J., in VI°: “Utile non debet per inutile vitiari.” See also 
Hilling, Die allgemeinen Normen des Codex Iuris Canonici (Freiburg i. Br., 
1926), § 23, p. 51. 

34(Can. 21. The general ruling of this canon is exemplified, for instance, in 
the eases mentioned in cans. 1020, §1; 1022; 1060; 1071; 1396; 1398, § 1. 
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presumption can readily effect a lapse of the legal prescript.*° 
It is precisely for such cases that.the Code has provided in the 
particular canons which leave the requisition of counsel at the 
discretion and judgment of the ordinary.*® 

If, then, these principles are applicable for the extinction of 
a law that enjoys no other than a mere obediential sanction, 
by what process do they become irrelevant when they come 
in contact with a law that enjoys even a nullifying sanction? 
If, for instance, canon 1141 states absolutely that a sanatio wm 
radice can be granted only by the Apostolic See, does not the 
very wording of this canon imply a nullifying sanction for a 
sanatio granted by any other authority? And yet, the special 
faculties accorded not only to Nuncios, Internuncios and 
Apostolic Delegates,*” but also to local ordinaries, whether 
they govern a diocese ** or whether they rule over a mission 
territory,®® surely qualify the unconditional statement of 
canon 1141 without detracting from the import of its general 
nullifying sanction. In a similar manner other canons *° grant 
powers of dispensation which normally are reserved to higher 
authorities. Do these exemptions from the observance of a 
general invalidating law set up a general contradiction by the 
fact of their being granted? If, despite the text of the law, 
a dispensation can be granted by him to whom the faculty of 


35 Cf. Chelodi, Jus de Personis, n. 68, p. 122, footnote 6; Hilling, loc. cit.: 
“ Cessante ratione legis, cessat lex ipsa. Unter ratio ist das Rechtsverhaltnis 
oder die Grundursache, der innere Zweck, zu verstehen.” 


36 See the canons mentioned in footnote 32 above. 
387 Cf. “Index Facultatum . . .”—Vermeersch-Creusen, Epitome Iuris Ca- 
nonici, I, n. 526 (Appendix I, cap. III, n. 31). 


38 Quinquennial Faculties of Ordinaries: Faculties from the Holy Office, 
n. 4, and Faculties from the Sacred Congregation of the Sacraments, n. 4— 
Bouscaren, The Canon Law Digest (2 vols., Milwaukee: Bruce, 1934, 1943). 
TI, 32 and 34. 


39 Winslow, A Commentary on the Apostolic Faculties (Maryknoll N. Y.: 
Field Afar Press, 1946), Faculties, nn. 23 and 24, pp. 133 and 136. 


40 E.g., cans, 81-84; 459, § 3, 3°; 1043-1045; 1048 in connection with 204, §2; 
1050, et passim. 
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dispensing has been committed either by a particular de- 
mand of the law itself,*t or by a later special authorization, 
what is there to prevent an ordinary or a superior from 
placing a valid act, the performance of which, invalid in the 
light of general principles, nevertheless becomes valid through 
the medium of a special derogation affecting the general 
import of the law? “ Generi per speciem derogatur.” * 

Many laws of the Code are merely conditional laws since 
their fulfillment depends either on the verification of extrane- 
ous circumstances or on the exercise of a previously formed 
prudent judgment of the ordinary.*® After a like manner, 
canons which employ the wording of canon 105, 1° (audito 
Capitulo, etc.) may yet leave the obligation of seeking or 
obtaining a counsel a conditional one. Still, this potential 
difference remains: If, in the prudence of the superior, the 
seeking of the counsel may be dispensed with, his action is 
valid without it; if, 7 has discretion, the need of seeking 
counsel exists, he remains obliged to seek it, not only for the 
sake of fulfilling a duty of conscience, but also for the purpose 
of safeguarding the validity of his act. 

Should someone contend that interior acts of prudence or 
discretion may not be invoked as norms whereby the conse- 
quent validity of acts is to be judged, it will suffice to point 
to canons 2166 and 2167, §§ 1-2, where the local ordinary’s 
sense of prudence and discretion is made the final deciding 
factor in the transfer of a parish priest from one parish to 
another.** Furthermore, canon 5 lends legal sanction to this 
same principle in regard to the toleration of contrary cente- 


41 Cf. can. 80. 

42 Reg. 34, R. J., in VI°. 

43 B.g., cans. 120, §1; 122; 134; 136-137; 139, §3; 356, §2; 360; 366, §1; 
373, 8§ 1-3; 379, § 4; etc. 

44 Cf, c. 5, X, de rerum permutatione, III, 19: “Si autem episcopus causam 
inspexerit necessariam, licite poterit de uno loco ad alium, transferre personas, 
ut quae uni loco minus sunt utiles, alibi se valeant utilius exercere.’—If licitly, 
then surely also validly. 
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nary customs not reprobated by the law. And, again, it may 
be asked: Does not the very possibility of a legal recourse 
against decrees of the ordinary postulate the premise that a 
misuse of his discretionary powers may jeopardize the validity 
of his act? 


7. The Intent of the Law in Canon 105, 1° 


In interpreting the intent of the law in canon 105, 1°, Ver- 
meersch * stated that the aim is to define whether or not a 
superior may recede from the counsel of the persons whom he 
is instructed by law to ask. Gillet ** attached a like significa- 
tion to the clause in question. Creusen *’ is of the same mind, 
and Boudinhon ** maintained that if the legislator grants 
validity to an act of the superior who has heard, even though 
he has not followed the counsel, one is not justified in assum- 
ing that the legislator really contemplates the hypothesis in 
which the superior has not sought the advice. 

But, an inspection of the natural literary structure of the 
canon will hardly bear out these strong statements. The con- 
sent that must be asked needs at the same time to be followed 
before the superior can perfect a valid act. Now, just as the 
consent is intermediate to the act, so also its requisition is 
intermediate to the consent itself. Both the one and the other 
are equally necessary for the ensuing valid act. Proceeding 
to the next member, the canon deals with counsel. The coun- 
sel that must be asked needs not at the same time to be fol- 
lowed for the executing of a valid act. 

The parity between consent and counsel patently continues 
relative to their need of being sought; the discrepancy, or 
rather the antithesis, between them becomes evident only 
then when the canon states that counsel, unlike consent, needs 
not to be followed. In other words, the requiring of consent 


45 Hmtome Turis Canonict, I, n. 197 bis, 1, f, p. 152. 

46 La Personnalité Juridique en Droit Ecclésiastique (Malines, 1927), p. 263. 
47 NRT, LV (1928), 108. 

48 Jus Pont., VIII (1928), 30. 
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bespeaks two requirements for validity, the specification of 
counsel only one. This one is precisely the procurement of 
the auditio. When this falls by the way, the requirement for 
validity is not satisfied. If the hearing of the counsel is in 
itself sufficient, then, vi sensus contrarit, its omission becomes 
insufficient for the desired validity of the act.*® 


8. The Teaching of the Older Canonists 


Creusen °° recapitulates the teaching of the older canonists. 
He finds from a representative collating of their passages on 
this question that the more common opinion among them was 
to the effect that the hearing of the chapter was ad validi- 
tatem, but that none of them seem to have cited examples 
wherein the seeking of counsel from one or more individual 
persons was a requirement for validity, except Passerini 
(+ 1677). His examples, however, were cases borrowed from 
the civil law. Moreover, in regard to this latter case, he shows 
that authors were not wanting who disclaimed the auditio as 
a conditio sine qua non for valid action. Lastly, he regards 
the lack of any indication of sources in the footnotes to canon 
105, 1°—when it would have been so easy to appeal to the 
Decretals upon which the older canonists based their assertion 
of the nullity of acts placed without the consultation of the 
diocesan chapter—as a negative evidence of the change in- 
duced in the present law relative to the strict requirement of 
counsel.*? 

Concerning the first argument little need be said. One may 
readily admit with the author that the cases in which consul- 
tation had to be sought from one or more individuals were so 
extremely rare that their treatment by the canonists was most 
sparing. Furthermore, while the HI Book of the Decretals 
contains two titles which treat of the acts to be executed by 


49 Cf. Toso, in a review of Creusen’s article, “ L’effet juridique des consul- 
tations” (NRT, LV [1928], 100-116)—Jus Pont., VIIT (1928), 44. 


30 [bid., pp. 101-105. 
bt [bid., pp. 110-111. 
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prelates either in view of or apart from the consent of the 
diocesan chapter,” it offers no special heading that indicates 
a like requirement with regard to the consultation of indi- 
vidual persons. 

Regarding the second statement, which adduces the author- 
ity of the authors who contended for the validity of acts 
undertaken without the seeking of counsel from individual 
persons, the following reply seems in order. The trend of the 
former law shows a preponderance of consideration for the 
diocesan chapter to the relative exclusion of individuals when 
there was question of the obtaining of consent or of counsel. 
The tendency of the present law is to prefer the advice of such 
persons who are most directly concerned with the project in 
hand and hence are likely to be the best fitted in the sugges- 
tion of advice.*? Furthermore, the appreciable reduction of 
the number of cases in which consent from the diocesan chap- 
ter had been required opens the way to a more expeditious 
administrative policy on the part of the ordinary who, not 
without the helpful counsel of others, will be enabled to bring 
a well-ordered plan to a speedier conclusion.** 

Relative to the opinion that a lack of citation from the 
Decretals under canon 105, 1°, points to an attenuation of the 
former strict requirement of consultation, the following obser- 
vations may be made. It appears to be universally observed 
throughout the annotated edition of the Code that, when 
source citations are produced for canons which consist not of 
paragraphs, but of numbers, the footnote will be indicated, 
not at the end of each separate number, but at the end of the 


52 X, de his quae fiunt a Praelatis sine consensu Capituli, III, 10; X, de his 
quae fiunt a minore parte Capitult, IIT, 11. 


53 Cf, e.g., cans. 476, §§ 3-4; 1162, §3 with 1676; 1164, §1; 1234, §1; 1280; 
1416; 1428, §1; 1538, §1; 1520, §3; 1521, §§ 1-2; 2145; 2148; 2152-2154; 2159; 
2165; 2171; 2188. 


54Cf. “An nullus semper sit actus Superioris non petitio consilio? ” Jus 
Pont., VIII (1928), 32, where Boudinhon adverts to this altered discipline by 
stating that the cases in which consent is still required have been reduced 
in an approximate ratio of 10 to 1. 
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concluding member of the canon. This mode of citation by 
no means argues that only the last member of the canon is 
taken into account. Generally the annotations bear references 
to the entire canon in all its numerical portions.*® Moreover, 
although the single annotation appears at the end of the 
canon, it may, even primarily, bear reference to one of the 
earlier numerical portions of that canon. This is verified in 
the case of canon 105. 

The annotated reference to canon 6, §§ 1-2, of the Decree 
Maxima cura seems to show that the wording of canon 105, 1°, 
was inspired by the wording contained in this source. The 
law there contained was in the following form: “.. . satis est 
ut eos audiat, nec ulla obligatione tenetur ad eorum votum, 
quamvis concors, accedendi.” ** Canon 15 of this decree pre- 
sents the isolated case in which counsel alone was required. 
But canon 3 plainly makes its requisition a condition for valid 
action.*” 

The law now contained in canon 105, 1°, employs the fol- 
lowing form: “.. . satis est ad valide agendum ut Superior 
illas personas audiat ; quamvis autem nulla obligatione tenea- 
tur ad eorum votum, etst concors, accedendi.” 

In the writer’s mind the near-identity of the wording in 
these two passages seems unequivocally to call for the appli- 
cation of canon 6, 2°, to the case in hand. Even if a doubt 
remained, the revocation of the pre-existing law is not to be 
presumed; the law of the Code is rather to be brought into 
conciliation with its legal forebear.*® 

If the annotation to canon 105 carries no mention of the 
Decretals, this negative fact can be explained readily enough. 


55 For instances of this see cans. 14; 34; 101, §1; 106; 188; 223; 267; 349; 
358; 415; 420-421; 459, §3; 542; 600; 723; 765-766; 825; 974; 984-985; 987; 
1031, $$ 1-2; 1092; 1184; 1186; 1553, $1; 1603, $1; 1968-1969; 2031; 2106; 
2109; 2147; 2253; 2265; 2275; 2298; 2343, 881-2; 2412. Every book and sec- 
tion of the Code offers examples. 

56 AAS, IT (1910), 640. 

57 Ibid., pp. 642, 639. See also footnote 24 of this article. 


58 Cf. can. 6, 4°. 
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It was the ruling of the Decree Mazima cura that provided 
the immediate basis for the formulation of this canon. Refer- 
ences to the Decretals are found under a number of canons 
where the phrases audito Capitulo and de consilio Capituli are 
employed; especially is this the case whenever the legal tra- 
ditions of the Decretals were not completely supplanted by 
such later legislation as that of the Council of Trent, of the 
Papal Constitutions, or of the General Decrees of the Roman 
Congregations.*® 


9. The Momentous Consequences of the Strict 
Interpretation 


Finally, the momentous consequences of invalid acts result- 
ing from the neglect of seeking counsel are adduced as a 
reason for the more liberal interpretation.® 

Creusen surmises that this very practical consideration sug- 
gests the reason for the delay by the Pontifical Commission 
for the Authentic Interpretation of the Canons of the Code in 
giving a reply to the difficulty which has actually been pro- 
posed. But, if the legislator intended that the wording of 
canon 105, 1°, is not to be considered as binding under pain of 
nullity, were it not better, in the words of Ojetti,™ to effect an 
authoritative abrogation of the legal disposition of canon 105, 
1°, or, at least, to seek through the intervention of the Com- 
mission an interpretation that will restrict its meaning in 
unequivocal terms, than to overreach the law by artificializing 
its wording, thus converting into a contrary agency what has 
been most wisely instituted by the law as a helpful medium, 
namely, that superiors will safeguard their acts against impru- 
dence by not relying independently on their own unaided 
judgment? 

59 Cf., e.g., cans. 391, §1; 394, §§1 and 3; 1234, §1; 1428, §1; 2292, and 
their appended annotations. 


60 Vermeersch-Creusen, Epitome Iuris Canonict, I, n. 197 bis, 1, e, p. 152; 
Pertodica, XII (1923), (8); Jus Pont., VIII (1928), 31-32; NRT, LV (1928), 
109, 116. 


61 Commentarium in Codicem Iuris Canonici, II, 202. 
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Besides regarding the declaration of the Sacred Congrega- 
tion of the Council on November 13, 1920, as confirmatory of 
his interpretation,” Ojetti stated that, in the light of infor- 
mation received by him, this Sacred Congregation seemed 
altogether to adhere to this same interpretation in practice.* 


B. ENUMERATION OF THE OPINIONS EXPRESSED 


Unmistakably in agreement with Ojetti on the question of 
the strict interpretation of canon 105, 1°, are the following 
authors: Arregui (+ 1942),** Ayrinhac (1867-1930),® Blat,* 
Cance,* Chelodi (1880-1922),°* Cocchi,®* Coronata,” De 


62 Op. cit., II, 199, footnote 37. This declaration referred to a centenary 
custom in the Archdiocese of Agram in virtue of which the local ordinary 
appointed assistants inaudite parocho. This custom had become current on 
account of the existing scarcity of priests in the locality and the consequent 
need of a more efficient administration. “Quaeritur utrum huiusmodi con- 
suetudo possit servari. R. Standum dispositioni Codicis c. 476, §3”—S.C.C. 
in Zagrabrien. Nominationis Vic. Cooperatorum, 13 nov. 1920 (AAS, XIII 
[1921] 43-46). In the Animadversiones ex officio are contained the following 
reflections: “ At vero, dum in casu Episcopus dubitet num consuetudo possit 
servari, palam profitetur nullum dubium superesse quin ila possit servart. 
Nec revera, si obiectum removendae consuetudinis attendatur, facile quis 
exponere valeat, quid incommodum suboriturum sit, si, de persona nominandi 
coadiutoris, prius coadiuvandus interpellatur, nulla statuta obligatione illius 
sententiam sequendi (c. 105, 1°). Quae cum ita sint, profecto nullum subest 
impedimentum quominus Codex, datus praecipue ad uniformitatem legis et 
disciplinae inducendam, hune suum effectum in casu sortiri possit.” Italics in 
the quoted passage-are indicated by the present writer. 


63 Tbid., p. 202. 

64 Summarium Theologiae Moralis (13. ed., Westminster, Md.: The New- 
man Bookshop, 1944), n. 494, p. 314, footnote 1. 

65 General Legislation in the New Code of Canon Law (New York: Blase 


Benziger and Co., Inc., 1923), n. 225, p. 225; Constitution of the Church im the 
New Code of Canon Law (New York: Blase Benziger and Co., Inc., 1925), 


n. 302, p. 361. 

66 Commentarium Teztus Codicis Iuris Canonici (6 vols., Vol. II, De Per- 
sonis, 2. ed., Romae: Libreria del Collegio “ Angelico,” 1921), II, nn. 36, 526, 
pp. 45, 516. 

67 “Te Code dit: satis est, la consultation est suffisante pour la validité de 
Vacte. Est-elle aussi necessaire? Il le semble d’apres la construction générale 
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Meester,”! Eichmann (1870-1945), Ferreres (1861-1936), 
Graf,”* Graneris,” Haring (1867-1945), Hilling,”” K. Hof- 


de la phrase.”—Le Code de Droit Canonique (7. ed., 3 vols., Paris: Librairie 
Lecoffre, J. Gabalda et Cie, Editeurs, 1946), I, 128, footnote 1. 


68“ Ad actum iuridicum, in exercitio publicae potestatis, canones interdum 
postulant quarumdam personarum aut consensum aut consilium. Utrique 
commune est ut ad valide agendum exquiri debeat; sed in eo differunt, quod 
audito consilio superior valide contra agere potest.”—IJus de Personis, n. 102, 
p. 180. “Ius nominandi cooperatores saeculares competit Ordinario, qui tamen 
tenetur ad valorem actus prius audire parochum.’—Ibid., n. 231, p. 383. 


69“ Si exigatur tantum consilium et Superior non exquirat, invalide agit, 
secus valide, quamvis contra agat.’"—Commentarium in Codicem Iuris Ca- 
nonict (8 vols. in 5, Vol. II, 2. ed., Taurinorum Augustae: Marietti, 1925), 
II, 39. 


70 Institutiones Iuris Canonici, I (3. ed., Taurini, Romae: Marietti, 1947), 
n. 153, ¢, p. 184, footnote 4. The author however admits the opposite opinion 
as probable. 


71 Juris Canonici et Juris Canonico-civilis Compendium (3 vols. in 4, Brugis: 
Desclée, 1921-1928), II, n. 879, p. 339; but see also op. cit., I, n. 333, p. 225, 
where the author does little more than repeat the words of canon 105, 1°. 


72 Lehrbuch des Kirchenrechts (2. ed., Paderborn: Schdningh, 1926), § 38, 
p. &4. 


73 Institutiones Canonicae (2. ed., 2 vols., Barcinonae: E. Subirana, 1920), 
I, nn. 229, 771, pp. 91, 338. 


74 Die herrschende Lehre entscheidet sich im Falle der Nichteinholung [des 
Rates] fiir die Nichtigkeit der betreffenden Handlung.”—Die leges irritantes 
et inhabilttantes tm Codex Iuris Canonici, Gdrres-Gesellschaft, Sektion fiir 
Rechts- und Staatswissenschaft, 71. Heft (Paderborn: Verlag F. Schéningh, 
1936), p. 87. In taking his stand against the argument presented by the 
opposition this author wrote: “ Dieses spitzfindige Argument ist jedoch nicht 
zutreffend. Unser Gesetzbuch hat vielmehr in can. 105, 1°, mit einer nicht 
mehr zu tberbietenden Deutlichkeit und Klarheit bestimmt dass die Ratsein- 
holung zur Wirksamkeit der Handlung nicht nur geniigt, sondern auch 
notwendig ist.’’—loc. cit. 


75 Apollinaris (Romae, 1928- ), IV (1931), 589, in a review of C. V. Bast- 
nagel, The Appointment of Parochial Adjutants and Assistants (Washington, 
D. C.: The Catholic University of America, 1930). 


76“ Die Bestellung des pfarrlichen Hilfspriesters,” LQS, LXXVI (1923), 
335-337. 


77“ Teh trete deshalb Ojetti durchaus bei, wenn er in einem schénen Exkurse 
auf S. 186 ff. (Commentarium, II) den Nachweis zu erbringen sucht, dass die 
in can. 105 erwahnte Hinholung des Rates unbedingt fiir die Giiltigkeit der in 
Frage stehenden Rechtshandlung in Betracht kommt. Denn der Ausdruck 
“satis est ad valide agendum’ ist so klar und deutlich, dass er keiner Ausleg- 
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mann,’* Hofmeister,” Koeniger,’’ Leitner (1862-1929) ,§ 
Lindner,” Maroto (1875-1937),** Mérsdorf,’* Muaiz (1874- 
1948),°° Sigmiiller (1860-1942),8° T. Schiifer (+ 1948),%" 


ung, sondern nur einer Anwendung bedarf.”—Archiv fiir katholisches Kirchen- 
recht (Vols. I-VI, Innsbruck, 1857-1861; Vols. VII- , Mainz, 1862- ), CIX 
(1929), 294-295. Cf. also the same author’s Das Personenrecht des Codex 
Turis Canonici (Paderborn: Schéningh, 1924), p. 227, footnote 1. 

The same author was of the opinion that when the Bishop’s Conference of 
the Ecclesiastical Province of Cologne on February 19-20, 1918, determined 
that the custom of not consulting the parish priest before the appointment 
of an assistant to him would be retained, their action was not compatible with 
the law.— Archiv fiir katholisches Kirchenrecht, CI (1921), 51-52. 


78 Die freiwillige Gerichtsbarkeit (iurisdictio voluntaria) im kanonischen 
Recht, Gorres-Gesellschaft, Sektion fiir Rechts- und Staatswissenschaft, 53. 
Heft (Paderborn: Verlag F. Schoningh, 1930), p. 63. 


79 Bischof und Domkapitel nach altem und nach neuem Recht (Neresheim 
[Wiurttemberg]: Benediktiner Abtei, 1931), pp. 32-33. 


80 Katholisches Kirchenrecht mit Beriicksichtigung des deutschen Staats- 
kirchenrechts (Freiburg im Breisgau: Herder, 1926), § 14, p. 97. 


81 Handbuch des katholischen Kuirchenrechts (5 Lieferungen, Miinchen: 
Kosel und Pustet, erste bis vierte Lieferung, 2. ed., 1921-1924; fiinfte Liefer- 
ung, 1927), I, $12, p. 77. He wrote: “Immerhin ware der Akt ungiiltig, wenn 
die Berechtigten nicht gehort wiirden.” 


82“ Die Anhorung des Pfairers ist zur Giltigkeit der Anstellung [des 
Hilfspriesters] notwendig (can. 105, n. 1), soweit nicht gegensatzige 100jahrige, 
nur schwer zu beseitigende Gewohnheit davon absehen lasst.’—Lezikon fiir 
Theologie und Kirche (10 vols., Freiburg i. B.; Herder, 1930-1938), V, 40, s. v- 
Hilfspriester. 


83 Institutiones Iuris Canonici, I (3. ed., Romae: Apud Commentarium pro 
Religiosis, 1921), a. 471, p. 555. 


84“ Dag Gesetz sagt damit klar und deutlich, dass der Obere die Beispruchs- 
berechtigten zur Rechtswirksamkeit der Handlung héren muss, ohne allerdings 
an ihr Vorbringen gebunden zu sein.”—Die Rechtssprache des Codex Iuris 
Canonici, Gorres-Gesellschaft, Sektion fiir Rechts- und Staatswissenschaft, 74. 
Heft (Paderborn: Verlag F. Schéningh, 1937), pp. 86-87. 


85 Derecho Parroquial (2. ed., 2 vols., Sevilla, 1923), II, n. 496. 


86 Die Auffassung dass die betreffende Handlung doch giiltig sei, wenn 
auch der Rat, wie vorgeschrieben, nicht eingehalten wurde .. . , ist sicher 
nicht stichhaltig.”—Lehrbuch des katholischen Kirchenrechts, Vol. I in 4 parts 
(4. ed., Freiburg im Breisgau: Herder, 1925-1934), § 60, p. 316, footnote 1. 


87 Die Kirchendémter, Band II, Pfarrer und Pfarrvikare (1. and 2. ed., 
Miinster i. W.: Verlag der Aschendorffschen Verlagsbuchhandlung, 1922), 


p. 101. 
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Stutz (1868-1938),8* Toso (+ 1946),** Trombetta °° and the 
writer in L’Ami du Clergé.** 

On the other hand, Augustine (1872-1943),®? Bargilliat 
(1853-1926),°* Fanfani,°* Priimmer (1866-1931), Retten- 
bacher ®* and Woywod (1880-1941) ** either contented them- 


88 Der Geist des Codex iuris canonici (Stuttgart: Verlag von F. Enke, 1918), 
p. 225, footnote 4, and p. 292, footnote 3. 


89 Commentaria Minora ad Codicem Iuris Canonici (5 vols., Romae: Mari- 
etti, 1920-1927), II, 54; also Jus Pont., VIII (1928), 44. 


90 De consensu et consilio capituli cathedralis iurta Codicem Iuris Canonict 
(Neapoli: D’Auria, 1926), p. 13. 


91“ Audito parocho,” L’Ami du Clergé (Langres, 1878- ), XLII (1926), 
504-510. 


924 Commentary on the New Code of Canon Law, Il (4. ed., St. Louis: 
Herder, 1923), p. 35. This author (2bid., p. 574) confused the issue when he 
stated that the bishop and the religious superior are obliged to ask the opinion 
of the pastor, not about the person, but concerning the necessity of the 
assistant’s appointment. In later works the author did not stress this earlier 
restrictive opinion. Cf. Rights and Duties of Ordinaries according to the Code 
and Apostolic Faculties (St. Louis: Herder, 1924), pp. 182-183; The Pastor 
according to the New Code of Canon Law (3. ed., St. Louis: Herder, 1926), 
p. 46; The Canonical and Civil Status of Catholic Parishes in the United 
States (St. Louis: Herder, 1926), pp. 240-241. In the last mentioned work 
(loc. cit.) the author’s words—“ Such considerations ought to render Ordinaries 
very careful in appointing assistants or curates to pastors, not to speak of 
the natural courtesy they owe to their own helpers”—may even admit of the 
more comprehensive interpretation commonly given by canonists. 


98 Praelectiones Juris Canonicit (87. ed., 2 vols., Parisiis: Apud Baston, 
Berche et Pagis, 1923), II, n. 1173 b, p. 199. 


94 De Iure Parochorum ad Normam Codicis Iuris Canonici (Taurini, 
Romae: Marietti, 1924), n. 452, pp. 380-381. Ojetti (Commentarium in 
Codicem Iuris Canonici, II, 200, footnote 42) cited this author in positive 
support of his own opinion. Fanfani however leaves ample room for the 
application of canon 5 despite the decision of the Sacred Congregation of 
the Council on November 18, 1920 (AAS, XIII [1921], 43-46). Hence this 
modification must be borne in mind. 


95 Manuale Turis Canonici (4. et 5. ed., Friburgi Brisgoviae: Herder, 1927), 
Q. 56, 3c, p. 76; Q. 144, II, II b, p. 198; Q. 165, p. 224. 

86“ Der Kooperator nach dem neuen Codex Iuris,” LQS, LXXII (1919), 
340. 


97 A Practical Commentary on the Code of Canon Law (2 vols., New York: 
Joseph F. Wagner, 1925), I, nn. 81, 353, pp. 46, 173. 
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selves with a bare restatement of the wording of canon 105, 1°, 
or adopted one or the other modification in their interpre- 
tation. 


Directly opposed to the opinion of Ojetti is the doctrine of 
Berutti,** Boudinhon (1858-1941),°® Bouscaren-Ellis,! Cap- 
pello,** Creusen,’ Gillet,!°* Michiels,!°* Vermeersch (1858- 


98“ Haud ambigendum videtur EX conTexTU can. 105, n. 1, hoc ut certum 
babendum esse: ibidem norma explicite ac directe statuitur pro casu tantum- 
modo quo Superior actum ponat vel conTRA manifestatam eorum voluntatem 
quorum consensus exigitur, vel conTRA manifestatam eorum sententiam 
quorum consilium exigitur: SI PRIMUM, actus est invalidus; s1 ALTERUM, actus 
est validus.”—Institutiones Turis Canonict, Vol. II, Pars I (Augustae Tauri- 
norum: Marietti, 1943), p. 59. 


99“ An nullus semper sit actus superioris non petito consilio?”” Jus Pont., 
VIII (1928), 29-35. 


100 “Tf only counsel is required, then ‘it is enough for valid action that the 
superior hears the persons named’ (c. 105, 1°). The obscurity of this pro- 
vision must be acknowledged. It amounts to saying that if only counsel is 
required, then nothing more than counsel is required....The opinion 
{namely that the seeking of counsel is not a requisite for valid action] gains 
support from canon 11. There is no authentic decision on the point. It is 
a good example of a dubiwm juris, and hence the act of the superior even 
without the advice required by law may certainly be regarded as valid under 
the rule of canon 15, until a contrary authentic interpretation is made.”— 
Canon Law, A Text and Commentary (Milwaukee: Bruce, 1946), p. 91. 


101“ Bx yerbis can. 105, 1°, manifesto deducitur consilium ad valorem actus 
esse exquirendum, quoties lex illud postulet [italics inserted by the writer]. 
Sed immerito ex hoe principio generali quis concluderet in omnibus et singulis 
casibus consilium requiri ad valorem. Nam can. 105, ut apparet ex textu et 
contextu, primario respicit consensum et consilium praestandum a persona 
morali, scil. a Capitulo, a collegio, etc.”—Summa Turis Canonici (2. ed., 3 vols., 
Romae: Apud Aedes Universitatis Gregorianae, 1932-1940), I, n. 212, p. 249. 

It may here be noted that Michiels (Principia Generalia de Personis in 
Ecclesia [Lublin, Polonia: Universitas Catholica, 1932], p. 410, footnote 1) 
classified Cappello among those authors who affirmed the invalidity of the 
act if the superior neglected to seek the counsel as required by the law. 
Michiels used the earlier (1928) edition of Cappello’s work. In lacking access 
to this earlier edition the present writer was unable to determine whether the 
later (1932) edition reflects a change of doctrine with Cappello, or whether 
Michiels misread Cappello’s earlier statement. The text of Cappello as here 
quoted surely invites the interpretation that has been attached to it by the 


writer. 
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1936), Vidal (1868-1939),?°° Vromant,’” the writer in the 
Revue Ecclésiastique de Metz? and the Faculty of the School 
of Canon Law at the University of Louvain. The opinion 
of L’Ami du Clergé, after apparently admitting that the inter- 
pretation of canon 105, 1°, involved a dubium iuris, neverthe- 
less in the end supported the view of the strict requirement 
for validity."° Similarly Coronata strongly inclines to the 


102“ T effet juridique des consultations,” NRT, LV (1928), 100-116. 
103 La Personnalité Juridique et Droit Canonique, pp. 262-263. 


104“ opinamur benigniorem sententiam esse solide probabilem, non 
solummodo extrinsice, ratione auctorum magni nominis eam propugnantium, 
sed etiam intrinsice, propter gravissima sententiae severioris consectaria. 
Proinde invaliditas actus in casu est vere dubia dubio juris, ideoque in praxi 
nulla.”—Principia Generalia de Personis in Ecclesia, p. 418. To the various 
questions touching on the proper interpretation and understanding of canon 
105 Michiels devoted a total of 31 pages. Cf. op. cit., pp. 400-431. 


105 Epitome Iuris Canonici, I, n. 197 bis, p. 152; Periodica, XII (1923), 
(6)-(7). 


106 “ Quod satis vocatur ad valorem, si audiantur ii quorum consilium est 
requirendum, non infert actum valore carere si consilium non fuit requisitum, 
nisi lex consilium requirens expresse vel aequivalenter id requirat ad valorem. 
Cfr. can. 11; nam de non requisito consilio canon [105, 1°] nihil dicit, quem- 
admodum dicit de non subsecuto consensu, et praecise in hoc ponitur oppo- 
sitio.”—Ius Canonicum, Vol. II, De Personis (2. ed., Romae: Apud Aedes 
Universitatis Gregorianae, 1928), n. 33, p. 35, footnote 3. 


107 “St consilium tantum praescribitur, aliter ac nonnulli auctores sententiam 
quae affirmat consilium, saltem vi canonis 105, n. 1, ac per se, non ad validi- 
tatem, sed ad solam liceitatem requiri, uti solde probabilem amplectimur, 
quandiu §. Sedes oppositum non authentice confirmaverit.”—“ De actibus 
personae moralis collegialis ac superioris,” Ephemerides Theologicae Lovani- 
enses (Brugis, 1924- ), VII (1980), 684. The cited article in its entirety 
covers pages 676-688. Cf. also Vromant, Jus Missionariorum, Vol. II, De 
Personts (2. ed., Lovanii: Museum Lessianum, 1935), n. 318, p. 336, footnote 1, 
and Vol. VI, De Bonis Ecclesiae Temporalibus (2. ed., Lovanii: Museum 
Lessianum, 1934), n. 40, p. 58. 


108 (Metz, 1890- ), XXIX (1922), 153, footnote 1, as cited by Creusen 
in NRT, LV (1928), 115. 


109 This statement is Creusen’s. Cf. NRT, LV (1928), 116. 


110 Cf. Vol. XLITI (1926), 504-410, as cited by Creusen in NRT, LV (1928), 
115. 
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strict interpretation, but he also leaves room for the lesser 
probability of the opposite opinion. 

In consequence of the sharply contested opposite claims as 
revealed in the doctrine of the previously cited authors, some 
canonists have reached the conclusion that the question at 
issue presents a dubium iuris, which according to the principle 
stated in canon 15 cannot strictly be pressed for action. These 
canonists indeed feel constrained to favor the strict interpre- 
tation, but because of the recognized prestige and respect that 
attaches to the doctrine of their opponents there is hesitancy 
and even disinclination among them to consider that doctrine 
as lacking all probability. Some seem ready to accord to that 
doctrine almost the same degree or measure of probable cor- 
rectness that they attach to the doctrine which they them- 
selves espouse. There may here be recounted the following 
names: Beste,’” Bowe,'"* Brys,'* Claeys Bouuaert-Simenon,?" 


111“ Communis doctrina quae consilii requisitionem ad valorem requirit 
probabilior videtur et litterae Codicis conformior.”—Institutiones Turis cano- 
mci, I, n. 153, p. 184, footnote 4. But cf. also op. cit., I, n. 492, 2°, p. 584, 
footnote 1, where he has the following: “ Deputatio [cooperatoris] facta, non 
audito parocho, est irrita, et nulla potestas ordinaria vicarii hoc modo electi, 
c. 105, n. 1; Santamaria [Commentarios al Codigo Canonico], IL (Madrid, 
1920], 215; contradicit tamen, non sine fundamento, Vermeersch, Epitome, I2, 
n. 194, pag. 127.” 

112 [ntroductio in Codicem (Collegeville, Minn.: St. John’s Abbey Press, 
1938), pp. 101-102. ‘ 

113 Religious Superioresses, The Catholic University of America Canon Law 
Studies, n. 228 (Washington, D. C.: The Catholic University of America Press, 
1946), pp. 88-89. 

114 “ $7 consilium tantum est exquirendum, .. . hoc etiam, ut nobis videtur, 
ad validitatem est faciendum....Cum vero serii AA.... in contrarium 
sensum abeant, nolumus sententiae neganti abnegare probabilitatem saltem 
extrinsecam. Et ideo practice res ut dubia potest haberi, et ex can. 15... 
licet adhaerere sententiae quae contendit hance consilii petitionem tantum ad 
liceitatem requiri.””—Juris Canonici Compendium, I (Brugis: Desclée de 
Brouwer et Sii, 1947), n. 296, p. 204. 

115“ An invalide agat superior negligens petere consilium a jure requisitum? 
Utique verba c. 105, in ultima sua logica deductione, ad affirmandum inclinant, 
et textus juris antiqui concordare videntur; cum tamen de natura sit consilii 
ut tantum sub liceitate requirendum sit, res est dubia; et proinde haec stat 
conelusio, cum irritatio in dubio juris non urgeat.”—Manuale Juris Canonici, 
I (4. ed., Gandae et Leodii: Apud Auctores, 1934), p. 153. 
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Lydon,!"* R. O’Brien," Regatillo “8 and Sipos."” 


C. STATEMENT OF THE INTERPRETATION ADOPTED 


Amid such a variation of opinion among the authors, what 
practical conclusion is to be drawn? Must it be admitted that 
the arguments adduced by the group representing the liberal 
interpretation are of sufficient cogency to establish a dubrum 
juris with regard to the meaning of canon 105, 1°? Or, is it 
still permissible to brand with nullity any act undertaken by 
the superior who has not complied with the requirement of 
seeking counsel from the group or the persons indicated in 
the law? 

To the present writer it seems that the discussion of this 
question has reached a stage where any private person may 
reasonably hesitate in giving an apodictical answer. There is 


116 Ready Answers in Canon Law (3. ed., New York: Benziger Bros., 1948), 
s. v. Assistants to Pastors, p. 53. 


117 The Provincial Religious Superior, The Catholic University of America 
Canon Law Studies, n. 258 (Washington, D. C.: The Catholic University of 
America Press, 1948), pp. 76-77. 


118 “ Locutio ‘satis est ad valide agendum’ seorsim considerata necessitatem 
ad valorem non significat, sed utique in contextu (c. 18). Ex primis canonis 
verbis constat legislatorem in canone velle statuere necessaria ut superior agat: 
consensum et consilium; et sicut dicitur invalide agere contra consensum, si¢ 
ex contextu invalide aget consilium non audiens.”’—Institutiones Juris Canonict 
(2 vols., Santander: Sal Terrae, 1941-1942), I, 121-122. 

This is the argument to which Regatillo seems to accord his especial per- 
sonal favor. Upon raising the question whether the seeking or the hearing 
of counsel is a requirement for validity, he marshals first the arguments which 
support the negative view, and then the reasons which vindicate the affrma- 
tive opinion, and thereupon concludes his discussion thus: “ Nobis ex sensu 
obvio c. 105 secunda sententia placet; sed ob rationes et auctoritatem ad- 
versariorum, horum sententiam probabilem censemus; unde cum dubium sit 
iuris, practice haec tenenda est; ideoque actus, non petito consilio, valebit 
(c. 15, 11, 1680), nisi aliud expresse caveatur.”—ibid., p. 122. 


119 Enchiridion Iuris Canonici (3. ed. Pécs: Ex Typographia “ Haladas 
R. T.” 1936), p. 101, footnote 52. Despite his presumable conviction to the 
contrary, Sipos seems with such studied force to outline the arguments of 
Vermeersch, Boudinhon, and Michiels, that one cannot abstract from his 
evident readiness to acknowledge their doctrine as tenable with a notable 
measure of probability in its favor. 
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satisfaction in knowing that the difficulty has been proposed 
for an authentic solution.1?° Until such time when an official 
reply will be given, it seems indicated to acknowledge the 
extrinsic probability of the less common opinion, and hence 
not to be disturbed about the consequences of acts which 
superiors may have executed in violation of the demand of 
canon 105, 1°. Yet, while the validity of the act can remain 
intact in view of the general principle of canon 11, as also in 
view of the interpretational norm contained in canon 15, the 
will of the law remains plain: Superiors are commanded to 
seek counsel before they perform any such acts with reference 
to which the law has called for a preliminary consultation. 
It is hardly conceivable that the existing dubium iuris with 
regard to the requirement as it affects the validity of the act 
should lend encouragement to the non-observance of a law 
which still continues imperative in its full obediential sanc- 
tion, despite any cherished possibility regarding the law’s lack 
of a nullifying force. 
CLEMENT V. BASTNAGEL 
Tue Catnoric UNiversiry or AMERICA 


120 Cf. Vermeersch-Creusen, Epitome Iuris Canonici, I, n. 197 bis, p. 151; 
Coronata, Institutiones Iuris Canonici, I, n. 153, p. 184, footnote 4. 


ELABORATE OR SIMPLE METHOD TO 
ELIMINATE DIVORCE? 


HY not adopt the simple policy of revoking all legal 
grounds for absolute divorce as a method to elimi- 


nate the evil? This is a question that has been im- 
plicitly or explicitly asked by disciples of Christ ever since 
civil authority began accepting what seemed the realistic plan 
of bowing to the demands of spouses irked by the prohibition 
of Christ against consecutive polygamy. The implied or ex- 
pressed response to the question dated the point of view from 
which the question springs as unacceptably archaic and 
dismissed it as sentimental or unrealistic. Often a tolerant 
smile accompanied the response, as if the question had been 
made by an unsophisticated child. Undoubtedly this expres- 
sion of pitying tolerance has often closed the lips of those 
about to ask the question, especially since the futility of ask- 
ing it had been so thoroughly advertised by those wedded to 
the status quo. 

Perhaps it is no less futile at this moment to ask the ques- 
tion than it ever was in the past. A certain amount of 
courage, unjustified though it may be in the premises, is, how- 
ever, stimulated by the Report of the Legal Section of the 
National Conference on Family Life held in Washington a 
little over a year ago.’ This Conference was called together 
by the President of the United States with the principal pur- 
pose of considering ways and means to protect family life in 
America. Participating in it were some nine hundred repre- 


1Cf. Alexander, “ Family Life Conference Suggests New Judicial Procedures 
and Attitudes toward Marriage and Divorce”—Journal of the American 
Judicature Society, XXXII (1948), 38-47. The author of this article is judge 
of the Court of Common Pleas, Division of Domestic Relations, Toledo, 
Ohio. He succeeded Reginald Heber Smith as chairman of the American 
Bar Association Committee, which prepared the Report. 
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sentative specialists. Every State had ‘its representation, as 
well as thirty-three foreign countries. The report of the Legal 
Section had been previously submitted to a representative 
number of lawyers, judges, clergymen, teachers in law schools, 
sociologists, and journalists. 

The reason why the Report stimulates a certain degree of 
courage in one who holds for the abolition of all legal grounds 
for absolute divorce is that the situation it describes as needing 
remedy provides the strongest possible argument ad hominem 
for just that forthright action. But the Committee appar- 
ently did not recognize this as a possible solution. Instead it 
worked out an elaborate procedure by which it is thought the 
law would make a divorce either rather difficult to obtain or a 
device that could be snatched from the discontented just as 
they reached for it. What the Report in substance did was to 
devise a procedure that would let divorce remain as the brass 
ring at the merry-go-round, available only to the very lucky 
and to those whose guardians could not persuade them that 
a brass ring is not to be desired. What it failed to do was to 
recognize that if there were no allegedly brass ring available, 
no one would be lured into the attempt to get it. 

Of course, if there were no brass ring, no one would even 
think of the possibility of getting it. In the case of divorce, 
if there were available no legal grounds for divorce, no one 
would think of divorce as a means of ridding himself of his 
spouse in favor of a new prize that had more recently capti- 
vated him. Reference to this ground for divorce is never 
found among those legally recognized and the Report itself 
makes no reference to it. Since it is not a legal ground for 
divorce, it is never alleged in divorce proceedings. This is one 
sort of insincerity to which the Report does not call attention. 
And it is one ground for divorce which the elaborate ma- 
chinery devised by the Report does not contemplate. Indeed, 
in a case in which this is the real ground for divorce the elabo- 
rate techniques would simply be futile, since they are oriented 
towards situations in which causes internal to the family rela- 
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tionship are involved. If the techniques are not adapted 
towards preventing divorce in situations involving, as the real 
ground for divorce, the desire to discard a spouse to obtain 
freedom to marry another, is there much hope that they will 
in any marked degree curtail the number of divorces? 

Moreover, there runs through the Report, especially in the 
paragraph that seeks to allow collusion, the assumption that 
hypocrisy would be eliminated if the recommendation of the 
Report were accepted and if, among other techniques, the 
parties were permitted to admit in open court that both had 
agreed that a divorce was desirable. Reference has already 
been made to a form of hypocrisy that is very likely to remain 
in the presentation of as many cases after the adoption of the 
recommendations of the Report as in the presentation of cases 
at the present time. That form of hypocrisy is the conceal- 
ment that the real ground for divorce is the desire to marry 
another who is not one’s spouse. That many other methods 
of deceiving the judge could be devised in the course of the 
application of the recommended techniques, no one who 
understands the ingenuity of lawyers who specialize in divorce 
cases can seriously doubt. 

Besides, the relevancy of sincerity to the elimination of 
absolute divorce is not readily apparent. The removal of the 
prohibition against collusion seems rather to tend towards the 
elimination of a barrier to absolute divorce, even though one 
would concede that it is a barrier that does not often bar. 
One may ask whether a judge would feel less free in grant- 
ing a divorce if he heard the parties openly admit collusion 
than if he were only fully persuaded that there was extra- 
judicial collusion? And if he would not feel less free, the 
number of divorces sought by spouses mutually agreeing to 
divorce would assuredly not be curtailed. 

In connection with the part played by lawyers in divorce 
proceedings, one is struck by the seeming import of contra- 
diction to the tenor of the Report that is found in the recom- 
mendation of free legal service and reduced legal fees in 
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appropriate cases.2 Such a recommendation seems to tend 
towards the multiplication of divorces. It sounds rather novel 
to hear that anyone who up to the present wanted a divorce 
was unable to get one for lack of financial means. It is hard 
to see how the number of divorces would be curtailed if the 
difficulty of obtaining such financial means were eliminated. 
If any result of such a concession can be anticipated it is that 
those who, for lack of means, have had an opportunity to 
think the matter over and decide against a divorce would, as 
a result of the inexpensive service offered, have a divorce 
decree in their hands which they might then wish they could 
destroy by tearing it into shreds. 

The Report does, in a sense, provide for a technique to give 
an opportunity for reflection, a sort of “ cooling-off ” period. 
This is a requirement that before a spouse can file a petition 
for a divorce he must obtain the leave of the court. The legal 
principle underlying this suggestion is that enunciated in 
Andrews v. Andrews* by the Supreme Court of the United 
States to the effect that divorce is not a right of the individual, 
but a privilege granted by the State, dependent, not upon the 
wishes of the parties, but upon the causes sanctioned by law. 
During the period elapsing between the seeking of this per- 
mission and the filing of the divorce action, an opportunity 
would be afforded to permit reconsideration. The factual 
argument upon which the usefulness of such a technique is 
based is this, that in nearly thirty per cent of cases in which 
divorce actions are actually filed, the latter are either volun- 
tarily dismissed or allowed to remain inactive until they are 
eventually dismissed for want of prosecution. 

“One may perhaps be too sensitive in feeling that the tech- 
niques recommended in the Report are directed, not to the 
elimination of the divorce evil, but to the curtailment of 
divorce among the masses, i.e., among those who might be 


2 This portion of the Report does not appear in the article of Judge Alex- 
ander, who omitted it as “hardly being germane ”. 


3188 US. 14. 
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considered not to know what is gocd for them without the use 
of the paternalistic discretion of the family court judge. For 
instance, in recommending the granting of the fullest of equi- 
table powers to the family court, the Report has this to say: 
“Tf the court is to accomplish what is best for the family and 
society, its efforts must be implemented by the broadest equi- 
table powers. It must have all the jurisdiction of the trial 
court and the chancery court combined. While it should use 
the authoritarian approach with utmost reluctance, it should 
have in reserve ample authority for dealing with people who 
seem to understand only the language of authority.” And 
who are these people? Are they financiers, political leaders, 
society leaders, “ movie” celebrities? The answer is too obvi- 
ous to need elaboration. Indeed, the answer is suggested in 
another portion of the Report which, perhaps without advert- 
ing to the implication here noted, advocates that the family 
court be instituted after the model of the juvenile court as a 
prototype. Now, whose children find their way into the juve- 
nile court? The children of financiers, political leaders, society 
leaders? If they do not, who is brash enough to contend that 
it is always because they do not need it? The objection to 
the recommendations cited is not so much to their validity as 
means of control in the case of those over whom the court is 
entitled to exercise such control as to the fact that in practice 
the divorces of many of those in high places, with their at- 
tendant publicity in a free press, will be withdrawn from that 
control and will more than offset any corrective influence 
among the masses that the family court’s control might other- 
wise be calculated to have. 

Indeed, the history of divorce in Anglo-American law shows 
that it was a privilege (as the Supreme Court of the United 
States insists in Andrews v. Andrews) granted only by a spe- 
cific act of the legislature. This was the situation in both 
England and the United States till about the middle of the 
last century. Now who is able to wield sufficient influence to 
obtain from the State a privilege that requires an act of the 
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legislature? The ordinary laborer or farmer? Far from it. 
Divorce quite definitely began in the Anglo-American system 
as a privilege of the powerful which they could demand be- 
cause of their political influence. Can we, then, agree with 
those who look for its origins in the democratic love of free- 
dom which would extend to the masses freedom to desert their 
spouses when moved by the love of the open road? Is it not 
rather true that the masses were given the right to do this only 
when they had been so far corrupted by the abuses of their 
so-called betters that they clamored in such large numbers for 
specific acts of the legislature that compliance with them over- 
taxed the capacity of the lawmaking assemblies? In origin a 
bourgeois license, it could not withstand, any more than other 
bourgeois privileges, the historical encroachments of the prole- 
tariat. Indeed, a protagonist of the communists could easily 
see in the present movement for divorce reform an effort merely 
to restore the exclusiveness of a license of the bourgeoisie. 

In view of this, one can perhaps make an attempt to under- 
stand what Mr. Reginald Heber Smith means in his article 
“Dishonest Divorce ” in the December 1947 issue of the At- 
lantic Monthly when he assures us that since this is a demo- 
cratic country and since the majority in this country insists 
on retaining absolute divorce, there is no purpose served in 
attempting to remove from the statute books all grounds for 
absolute divorce. In effect, it seems to mean that the majority 
would refuse to return to the legislative assemblies lawmakers 
who would vote against the continuance of this privilege. 
This effect would certainly not have followed such action in 
the days when the character of the privilege was more obvious, 
in that it was restricted to the powerful. The majority would 
assuredly have felt no affront if some powerful leader had been 
denied the privilege. But now, if Mr. Smith is correct, the 
majority has turned the privilege into a vested right which 
no legislator dare attempt to withdraw. In spite of Mr. 
Smith’s opinion, it might be interesting to see whether the 
majority would refuse to return to an assembly a legislator 
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who voted to repeal a statute listing grounds for absolute 
divorce. Of course, if the advocates of divorce would inaugu- 
rate a campaign of abuse and misrepresentation in his elec- 
toral district, he would, without doubt, be easily defeated. 
But in that case, his actual vote in the assembly would not 
be repudiated, but the person whom his enemies misrepre- 
sented him to be. 

The elimination of all grounds for absolute divorce would 
effectually tell the world that no man may expect to be 
allowed to marry another, even though, for reasons internal 
to the family, he is granted a right to live separated from his 
spouse. Thus separation from bed and board would not be 
desired except for reasons internal to the family. The whole 
structure of the Report ignores the phase of re-marriage and 
proceeds as if the whole problem to be met was the reconcili- 
ation of parties estranged for reasons internal to the family. 
Since this is so, the removal of all grounds for absolute divorce 
would in no way impair the usefulness of the pertinent tech- 
niques in preventing separation from bed and board. If the 
causes of the estrangement are purely internal to the family, 
those techniques have a fair chance of success. But if the 
cause of the estrangement is a triangle, the techniques recom- 
mended cannot be regarded as useful. It is then not the elimi- 
nation of internal difficulties that is the goal of the one seeking 
the divorce, but liberty to marry another who is not his wife. 
In using the recommended techniques to prevent a separation 
from bed and board, a family court could be authorized, with 
regard to those over whom it enjoys competence, to disregard 
the defenses of recrimination and condonation and to conduct 
the proceedings without reference to the degree of responsi- 
bility shared by the respective spouses in causing the difficul- 
ties besetting their marriage. The Report recommends these 
modifications of current practice with a view to enabling the 
judge to use greater discretion in handling the case on the 
basis of diagnosis and therapy, with a view to accomplishing 
in each case, with the aid of a battery of trained specialists 
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in the fields of psychiatry, medicine, sociology, education, and 
religion, what is best for the individual family and ultimately 
for society. 

For those subject to the civil law of marriage, the recom- 
mendation for a curb on migratory marriages seems accept- 
able. The Report points to the fact that very frequently the 
migratory marriage is hardly meant to be a marriage at all 
and that the effort to assure that they be such through the 
enactment of so-called five-day and three-day laws in various 
States has proved ineffectual. The same may be said, with 
regard to persons subject to the civil law of marriage, in refer- 
ence to the recommendation that the State require prepara- 
tion for marriage through a course of pre-marital education, 
inclusive of the use of inspirational programs, with the col- 
laboration of specialists in medicine, religion, ete. 

Far from decrying the adoption of any of the means sug- 
gested by the Report, one only laments the omissions apparent 
init. They all seem more or less to result from the one grand 
omission, the failure to recognize that absolute divorce, i.e., 
divorce permissive of consecutive polygamy, is forbidden by 
the natural law as proclaimed by Christ. Though in the be- 
ginning of these comments one felt emboldened to say that the 
Report inspired courage to ask once more why absolute 
divorce should not be abolished, one felt even then that this 
courage far exceeded the hope that the question could meet 
with any practical success. 

One of the greatest obstacles to the success that might 
otherwise be hoped for is the fact that Protestants think of 
the United States as a Protestant country. Now the legiti- 
macy of absolute divorce is practically a Protestant dogma. 
It is, for the present purpose, beside the point to ask whether 
it came to be such merely through opposition to the Catholic 
defense of the divine law to the contrary, through a conviction 
that the bourgeois religion needed to defend the bourgeois 
license, or through the adoption of an ethical postulate that, 
the prohibition of Christ notwithstanding, it is immoral to de- 
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prive of marital satisfactions one who cannot have them with 
his lawful spouse. The fact is that the legitimacy of divorce is 
so deeply entrenched in the Protestant system that it amounts 
to heresy, the so-called obscurantism of the middle ages, for a 
Protestant even to suggest that absolute divorce be abolished. 
Aside from the intellectual conviction with which the dogma 
may be held, there is the emotional loyalty to a tradition that 
dare not be sacrificed. For that reason, there is little hope 
that any Report offered anywhere in the United States by any 
body of men representative of the general population would 
even suggest the simple way out. 

Moreover, the legal positivists look upon the tradition of 
divorce as incorporated in the mores of the nation and, abusing 
semantics, they dogmatize with the statement that “a pre- 
industrial form of wedlock” cannot be satisfactory now when 
the mores demand divorce by mutual consent. Of course, they 
do not explain how they know what the mores demand. Such 
demands are in a realm of such mysterious vagueness that any 
false prophet can presume, without serious challenge, to re- 
move the veil. Against the view of these extremists the 
Report affords a salutary corrective. 

It is not surprising, then, that the legal representative of 
the National Catholic Welfare Conference, who was present 
at the discussions of the Family Conference, gave a qualified 
approval to the Report, since he could justifiably recognize in 
it a sincere attempt at reform. However, “the participating 
Catholic organizations point out . . . that any move toward 
the reform of our divorce legislation ought to start from the 
principle that the marriage bond is indissoluble and that it is 
the duty of the state to do everything possible to defend the 
bond and to preserve the stability of family life.” 4 


4The quotation is taken from the brochure published by the Family Con- 
ference subsequent to the proceedings. The brochure covers the views ex- 
pressed at the Conference by Catholic organizations, seven of which were 
among the one hundred and twenty-five organizations which took part. The 
participating Catholic organizations were the National Catholic Conference 
on Family Life, the National Catholic Conference on Industrial Problems, 
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As to further Catholic participation in the elimination of 
the evil of divorce, there seems no serious problem with regard 
to the activity of individual Catholics, even Catholic legis- 
lators. Of this Connell says in his Morals in Politics and 
Professions: ® 


The Catholic legislator may not approve of any measure 
opposed to the natural law... Generally speaking the same 
principle would apply to any legislation to enable people to 
obtain a divorce and marry again; for such a separation of 
husband and wife is a transgression of the natural law. How- 
ever, an exception might be made in laying down this rule. 
In the near future our legislators may be confronted with a 
proposal to establish a uniform code of divorce laws throughout 
the country. In the supposition that such a code would 
definitely diminish the number of divorces in our land, it would 
seem that a Catholic legislator might vote for it to be sub- 
stituted for the present lax laws, on the principle that one may 
advocate the lesser of two evils when one of the two is sure to 
ensue. 


This conclusion seems applicable also to the participation of 
Catholics on non-legislative commissions that might be ap- 


the National Catholic Educational Association, the National Catholic Wel- 
fare Conference’s Family Life Bureau, the National Conference of Catholic 
Charities, the National Council of Catholic Nurses, and the National Council 
of Catholic Women. The brochure to which reference has just been made 
may be obtained from the Family Life Conference, 10 Hast 40th Street, New 
York 16, N.Y. 


5 (Westminster, Md.: Newman Bookshop, 1946), p. 17. 


6 The Report of the Legal Section did not recommend a national uniform 
divorce law. Judge Alexander, in his article, indicated that migratory divorces 
constitute but three per cent of the total and doubted whether, in view of the 
small proportion of divorces involved, it is necessary to be too concerned to 
protect individuals who, by suing for divorce in another State, deliberately 
seek to evade the law and commit perjury to obtain something forbidden 
them by the law of their own States. He expressed the thought that it is not 
unthinkable that some type of proposed legislation might be devised on a 
national level that would recommend itself for adoption by the State legis- 
latures. Thus by the separate action of the latter a uniform law could be 
enacted in all the States. 
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pointed by mayors or governors, as counselors of government, 
to study the problem of divorce and to make appropriate 
recommendations. Though it is a foregone conclusion, one 
feels constrained to admit, that in the United States the net 
result of the work of any such commission cannot possibly be 
the elimination of all grounds for absolute divorce, the argu- 
ment advanced by Connell and quoted above seems to make 
it lawful for a Catholic to accept an appointment on any such 
commission. Judge Alexander has put into operation in his 
family court in Toledo the techniques recommended in the 
Report of the Committee of the American Bar Association. 
The results afford a factual argument that these techniques 
can be helpful in correcting the evil, since his court has been 
able to effect reconciliation of the spouses in about twenty per 
cent of the cases brought before it. Thus the efforts of a 
commission that sought to make effective these or similar 
techniques seem destined to lessen the evil, an evil which, in 
the absence of any such efforts, is bound to exist in a degree 
at least equal to that in which it is now present among us. 


Could a priest accept an appointment on such a commis- 
sion? Would his acceptance imply official participation on the 
part of the Church? Until the repercussions initiated by the 
recent controversy on the separation of Church and State 
come to rest, one is perhaps too sanguine even to anticipate 
the possibility that any governor would invite a priest to serve 
on such a commission. On the other hand, if he were invited, 
the very same controversy would afford sufficient warrant to 
assure everyone that he was invited not as a member of, much 
less as an official of, the Catholic Church, but as a citizen with 
specialized knowledge concerning the spiritual wants of human 
beings and of the ways of protecting the means of supplying 
them against the intrigues of the base inclinations of the very 
same human beings. In other words, his presence on such a 
commission would not be construed as a surrender of the 
Church to the doctrine asserting the legitimacy of absolute 
divorce. Furthermore, no difficulty seems to arise from the 
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canonical prohibitions of occupations forbidden clerics,” for 
the post on the commission would involve the exercise of no 
lay jurisdiction or administration. 

The findings of such a commission would inevitably be such 
that a Catholic, priest or layman, could give only a qualified 
assent to them, accepting them in the degree in which they 
would lessen the evil, rejecting them in the degree in which 
they would compromise with that evil. On the other hand, 
his presence as a member of the commission might easily in- 
crease the degree in which its recommendations would combat 
the evil. Since, in any event, the net result would be reason- 
ably bound to be in the direction of reform, his presence, so 
apt to be conducive of greater good, would not be confronted 
with the prohibition that would result were there moral cer- 
tainty that the net result would be an increase of the evil. 
Moreover, the findings of the commission would not constitute 
legislation, though they might eventually recommend them- 
selves to legislatures for legal enactment. Such future legis- 
lation could be influenced by a minority report, should this be 
considered necessary, which would entirely purge the Catholic 
of any responsibility for the increased evil, which though not 
reasonably to be expected from the findings of a reform com-_ 
mission, cannot be entirely ruled out as beyond the realm of 
possibility. 

JEROME D. HANNAN 


Tus CatHoric UNIVERSITY OF AMERICA. 


7 Can. 139, §2. Sine apostolico indulto . . . officia publica, quae exercitium 
laicalis iurisdictionis vel administrationis secumferunt, [clerici] ne assumant. 

84, Senatorum aut oratorum legibus ferendis, quos deputatos vocant, 
munus ne sollicitent neve acceptent sine licentia Sanctae Sedis in locis ubi 
pontificia prohibitio intercesserit; idem ne attentent aliis in locis sine licentia 
tum sui Ordinarii, tum Ordinarii loci in quo electio facienda est. 


Cases and Studies 


TEMPORAL LIMITS FOR REVOKING RESIGNATION 
FROM OFFICE 


If a cleric who has resigned an ecclesiastical office may withdraw his 
resignation as long as it has not been accepted, how is one to harmonize this 
official interpretation with another official interpretation which bars a cleric 
from withdrawing his resignation if he has not in addition succeeded in 
notifying his withdrawal to the ordinary before the latter has accepted the 
previously offered but now withdrawn resignation? Did not the 1922 reply of 
the Pontifical Commission for the Interpretation of the Code uphold these 
two interpretations at one and the same time? How can an ordinary accept 
a resignation when the cleric’s consent for it no longer exists, even though 
the ordinary in good faith is unaware of the withdrawal of the previously 
submitted resignation? 

ScIscrTaNns 


Can. 186—Renuntiatio, ut valida sit, fieri debet a renuntiante aut scripto 
aut oretenus coram duobus testibus aut etiam per procuratorem speciali 
mandato munitum; et scriptum renuntiationis documentum in Curia de- 
ponatur. 

Can. 187, §1—Renuntiatio generatim, ut valeat, ei fieri debet a quo est 
acceptanda, vel, si acceptatione non egeat, a quo clericus officium accepit vel 
qui eiusdem locum tenet. 

Can. 189, §1—Superiores sine iusta et proportionata causa renuntiationes 
ne acceptent. 

§ 2—Renuntiationem Ordinarius loci intra mensem vel admittat vel reiiciat. 

Can. 190, §1—Officium, renuntiatione legitime facta et acceptata, vacat 
postquam renuntianti significata est acceptatio. 

§ 2.—Renuntians in officio permaneat donec de Superioris acceptatione cer- 
tum nuntium acceperit. 

Can. 191, §1—Semel legitime facta renuntiatione, non datur amplius 
poenitentiae locus, licet renuntians possit officium ex alio titulo consequi. 

§2.—Acceptata renuntiatio tempestive nota fiat iis qui aliquod ius in 
officii provisionem habent. 

Pont. Comm. ad Codicis canones authentice Interpretandos, 14 iul. 1922, ad 
III: 1. Utrum, ad normam can. 189, §2, Ordinarius renuntiationem valide 
acceptare possit, elapsc iam integro mense a renuntiatione facta, quin nova 
intercesserit resignatio? —Resp. Affirmative, nisi resignaturus ante accepta- 
tionem renuntiationis tenuntiationem Ordinario exhibitam revocaverit, et 
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revocationem Ordinario significaverit. 

2. Utrum, ad normam can. 191, § 1, resignans renuntiationem revocare valeat 
ante acceptationem?—Resp. Affirmative. —Acta Apostolicae Sedis, XIV 
(1922), 526-527. 


If the relevant terms be given their proper meaning according to 
the dictates set up in the context of the canons, then no dishar- 
mony exists between the two replies given by the Pontifical Com- 
mission of Interpretation on July 14, 1922. The terms renuntiatio 
and acceptatio are not used univocally throughout canons 187, 189, 
190 and 191, and in the replies of the Commission. 


In canon 187 renuntiatio simply points to the intimation of the 
desire to resign as made to the competent authority. The word 
acceptanda in the same canon points to the proper superior’s action 
of accepting that intimation as a means for the vacating of the 
office in question. In canon 189, §§$ 1-2, the meaning of the two 
terms is still unchanged. 

In canon 190, $1, the renuntiatio legitime facta must be under- 
stood simply as a renuntiatio Ordinario legitime exhibita sed non- 
dum acceptata, otherwise the addition “et acceptata” would be 
not only redundant but also confusing. And from canon 190, §1, 
it is evident that the ordinary’s acceptance of the submitted 
resignation does not effect the vacating of the office until the 
resigning cleric has definitely received notice of that acceptance. 

On the other hand, in canon 191, § 1, the phrase “ semel legitume 
facta renuntiatione” cannot simply point to a submitted resigna- 
tion, for otherwise no change of mind would ever be allowable on 
the part of the cleric who has indicated his desire to resign his 
office. The phrase must contemplate at the same time the accept- 
ance of the resignation on the side of the ordinary. But in what 
sense is the word “ acceptance ” to be taken here? Is it simply the 
ordinary’s act of acknowledging the tendered resignation as a 
juridically operative factor, or is it the more comprehensive act 
whereby the ordinary’s acceptance has been made known to the one 
who is concerned in the matter? 

The latter of these is the truly proper meaning of that phrase, 
for, if the option of the cleric to revoke his resignation continues 
until the time when the resignation has been accepted, there is 
evidently implied for the cleric the right to withdraw his resigna- 
tion until he knows that it has been accepted. The prohibition to 
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withdraw the resignation cannot reasonably be made contingent on 
the possession of a knowledge that as yet could not have been ob- 
tained. Since the cleric continues to hold the office until he has 
received definite word of the ordinary’s acceptance of the tendered 
resignation (can. 190, § 2), and since for a just cause every office- 
holding cleric has the freedom to tender his resignation unless he is 
specifically prohibited from doing so (can. 184), it follows that he 
has the option to withdraw his resignation as long as he has not yet 
received definite word of its acceptance by the ordinary. That is 
precisely the import of the Commission’s reply to the doubt raised 
with reference to the meaning of canon 191, § 1.7 

Finally, the phrase “ acceptata renuntiatio” in canon 191, § 2, 
seems likewise to call for the wider connotation which comprises 
the notification of the ordinary’s acceptance along with the simple 
act of his acceptance. If this wider application of the term were 
not made, then there could result the peculiar situation in which 
interested parties became informed of an “ accepted resignation ” 
which in law has not yet become effective inasmuch as it has not 
yet become known to the office-holder himself. So in canon 191, 
§ 2, it seems clearly indicated that the phrase “ acceptata renun- 
tiatio”” should be understood of an accepted resignation which has 
been duly intimated to the office-holder who resigned. 

Although the foregoing may suffice to show that no disharmony 
exists between the two replies as given by the Commission, yet it 
may be helpful here to illustrate the law and its application under 
various circumstances. Let it be supposed that a cleric has waited 
for over a month for the ordinary’s acceptance of the submitted 
resignation. In the end he has become convinced that the ordinary 
is disinclined to accept the tendered resignation. In consequence 
he recalls his earlier act of resignation. But, before the letter 
reaches the ordinary, the latter acts favorably upon the earlier 
submitted resignation through his acceptance of it. The question 
is: Has the ordinary’s acceptance a valid effect? That it has is 
plain from the first of the above quoted replies of the Commission. 

But a further question may be raised: Does it matter whether 
the withdrawal of the resignation was effected antecedently or sub- 


1Cf. Gerald McDevitt, The Renunciation of an Ecclesiastical Office, The 
Catholic University of America Canon Law Studies, n. 218 (Washingior 
D.C.: The Catholic University of America Press, 1946), pp. 107-110, where ‘ 
detailed consideration is given to this point. 
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sequently to the act of the ordinary’s acceptance? The answer 
remains the same, provided only that a certified knowledge of the 
withdrawal of the resignation did not reach the ordinary before his 
act of acceptance. In either case that act of acceptance stands, 
and it gains its ultimate legal effect of vacating the office as soon as 
the office-holder has received definite word regarding the act of 
acceptance. 


It cannot be argued that the act of acceptance must remain 
minus its intended and desired legal effect for the simple reason 
that there no longer exists the basis upon which it rested, namely, 
the continued willingness to resign the office. That willingness, by 
the very arrangement of the law itself, must be acknowledged as 
existing until such time when its recall has been duly established 
with the one who is authorized to admit or to reject the resignation 
that has been tendered. Once a resignation is tendered, the act of 
renunciation remains in effect until it has been nullified. But it 
becomes nullified only when the withdrawal has been made known 
to the ordinary before the latter has acted to accept what patently 
stands as an act of renunciation or resignation regarding the office 
in question. 

Just as a delegate continues to hold his commission until the 
revocation of it has directly been made known to him (can. 207, 
§ 1), so also the ordinary continues authorized to accept the 
tendered resignation until its recall has been definitely made known 
to him. It is of course true that a properly deputed proxy cannot, 
even in good faith, furnish matrimonial consent the while the 
principal himself withholds consent (can. 1089, §3). But the rea- 
son is that the principal’s actual consent is necessary at the 
moment the contract is being made, for his consent is of the very 
essence of the contract. With the acceptance of a tendered resigna- 
tion the application is different. When a willingness to resign an 
office has once been given expression, then the legally effected status 
continues not only as long as there continues the factor which gave 
rise to it, but also as long as the status has not been reversed 
through direct information which certifies to the ordinary the re- 
eall of the earlier act of renunciation. 

The cleric’s right to withdraw his resignation as long as it has 
not been accepted simply points to the option which the law makes 
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available for him up to the time when he has become informed of 
the acceptance of his renunciation. The use of that option, like 
the original act of resignation from the office, is granted its legal 
effect on condition that the ordinary has become duly informed 
about it before he has taken action to accept the submitted resigna- 
tion from the office. But the use of this option remains without 
any legal effect if the ordinary has accepted the renunciation pre- 
viously to becoming informed about the withdrawal of it, and it 
matters not even if the unnotified act of withdrawal temporally 
preceded the act of the ordinary’s acceptance of the renunciation. 

The options which the law extends to the cleric for recalling his 
resignation from the office and to the ordinary for accepting the 
earlier submitted resignation are truly correlative in character. 
The cleric can withdraw his resignation from the office, but if it is 
to have its desired legal effect the knowledge of it must reach the 
ordinary before the latter has accepted the earlier tendered resigna- 
tion from the office. The ordinary can accept the resignation from 
the office, but if it is to have its desired legal effect the acceptance 
must have been made before the cleric’s withdrawal of the resigna- 
tion has been notified to the ordinary. 


AUTHORIZATION OF THE FURTHER COMMITTING OF 
SUBDELEGATED POWER 


In canon 199, §5, the Code states: “Nulla subdelegata potestas potest 
iterum subdelegari, nisi id expresse concessum fuerit.” Must this concession 
derive from the law itself, or is it to be understood as deriving ab homine? 
If ab homine, is it within the power either of the delegate or of the sub- 
delegate to make this concession? 


ANCEPS 


The power which is committed to another, whether by delegation 
or by subdelegation, is to be measured in accordance with the will 
of the one who possesses the power in virtue of his office, that is, as 
ordinary power. It remains with him to decide in what measure a 
participation in his own power will be made operative. When he 
shares his power with another he can do so in a measure either 
gencrous or sparing, as he sees fit to do. 

Ordinarily the delegated or subdelegated powers are committed 
by one person to another. When they are thus committed they 
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derive, not from the law itself, but through a concession made by 
one person to another.1 Hence one must attend strictly to the 
terms inherent in the concession itself. Accordingly the concession 
as mentioned in canon 199, § 5, is to be understood, not as a dis- 
position set up in the law, but as a commitment extended by the 
bearer of the power or the jurisdiction.2 

The bearer of ordinary power or jurisdiction, besides sharing his 
own power with others in whatever measure he chooses to share it, 
has the added capacity of authorizing the further committing of 
his powers by his delegate to a subdelegate. If the delegate be 
given a universal delegation, then without any further specific con- 
cession he can subdelegate his delegated power to another. If the 
delegate be given a particular delegation, then he can subdelegate 
his power only upon receiving a special concession to do so. 
Similarly a subdelegate, who can at most have received a particular 
commitment of power, can pass on his power to another only when 
an express concession from the original bearer of the power lends 
him that capacity. 

A delegate who is given the capacity of subdelegating his own 
delegated power to another does not thereby acquire the capacity 
of authorizing his subdelegate still further to commit that power to 
another. There is question of two separate capacities,? and each of 


1Cf. Maroto, Instttutiones Iuris Canonici, I (3. ed., Romae: Apud Com- 
mentarium pro Religiosis, 1921), n. 707, p. 847. 


2 Ojetti, Commentarium in Codicem Iuris Canonici, IV (Romae: Apud 
Aedes Universitatis Gregorianae, 1931), pp. 179-180. The author there states: 
“. , tandem aliquando universum hoc negotium delegationis et subdelega- 
tionis reducitur ad voluntatem eius, qui magistrum facit, et eum talem con- 
stituendo eidem confert potestatem ordinariam.” Blat stated the following: 
“ Haec concessio ex verbis delegationis ac priinae subdelegationis cui sub- 
ordinatur iterata subdelegatio deprehendi debet.”—Commentarium Teatus 
Codicis Iuris Canonici, Liber II, De Personis (2. ed., Romae: Libreria del 
Collegio “ Angelico,” 1921), n. 148, §5, pp. 172-173. 


3“ Potestates hae duae, subdelegandi et facultatem faciendi alteri, idest 
delegato suo, alium subdelegandi sunt duae facultates in iure omnino dis- 
tinctae, ut patet ex cap. 27, §4 [X, de officio et potestate iudicis delegati, I, 
29], quo statuitur, ut si duo sint a principe delegati et unus committat vices 
suas alteri, is nec potest nec debet causam delegare alii, quia est delegatus ab 
alio quam a principe, scilicet a delegato eius, cui facta est facultas subdele- 
gandi ad modum privilegii personalis, ob reverentiam principis delegantis. 
Quare nullus subdelegatus, etsi sit subdelegatus a delegato principis, potest 
ulterius alium subdelegare.”—Ojetti, op. cit., IV, 179. 
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these must derive from the one who without dependence upon any 
other can share the power which is his If the delegate’s capacity 
of subdelegating his own particular delegated power depends for 
its existence on the commitment given to the delegate, then all the 
more the capacity of authorizing anyone with the further faculty 
of passing on to another his own subdelegated power is a matter 
which must be expressly conceded by the one who possesses the 
power outside of every personal link of dependence. 

Neither the delegate nor the subdelegate—precisely because of 
the dependent status in which he is involved when a particular 
power has been committed to him—can in his own name forge a 
further personal link for the exercise of the power which he him- 
self possesses in a dependent fashion. The delegate as well as the 
subdelegate can at most be an agent through whom the independent 
possessor of the power can manifest his express concession of the 
faculty to effect a further subdelegation of the power in question. 


CLEMENT BASTNAGEL 


Tue CarHoric UNIVERSITY OF AMERICA. 


DISPENSATION FROM UNKNOWN IMPEDIMENTS 


Faced with the need of validating a marriage in danger of death, a pastor 
makes use of the emergency dispensing powers granted to him by canon 
1044, and dispenses from consanguinity. Realizing, however, that there may 
be other impediments present of which he is unaware, the pastor adds, “. . 
and all other dispensations that are necessary and that I am able to grant.” 
Actually the impediment of crime is also present. Would this latter impedi- 
ment also be validly dispensed from by the formula employed by the pastor? 


Mottisueus 


It istrue that canon 10441 does not restrict the faculty of dispens- 


4“ Distinguitur delegatus etiam principis a quolibet iudice ordinario, qui 
licet inferior sit aut minimus, potest delegare cum potestate subdelegandi, 
quia habet potestatem iurisdictionis universalem et ordinariam. Quod tamen 
non ita accipiendum est quasi iudex ordinarius principe inferior delegato suo 
committere possit potestatem subdelegandi proprio nomine ipsius delegati, 
sed quod delegato a non principe concedi possit ut subdeleget nomine ipsius 
ordinaru delegantis,”—Pirhing, Ius Canonicum nova methode explicatum 
(5 vols. in 4, Dilingae, 1674-1678), Lib. I, tit. 29, n. 20 (Italics inserted). 


1Can. 1043. Urgente mortis periculo, locorum Ordinarii, ad consulendum 
conscientiae et, si casus ferat, legitimationi prolis, possunt tum super forma in 
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ing to a case in which the existence of an impediment is deter- 
mined, but it is not too difficult to conclude that this is presupposed 
by the canon. The contrary hypothesis would, it seems, lead to the 
possibility that an absurd practice could be justified, namely that 
of granting a dispensation from possible impediments in the case of 
all married Catholics when they are in danger of death and 
troubling their consciences by requiring them to renew their consent 
ad cautelam after such a dispensation had been granted. It is true 
that in the case as presented a renewal of consent was required be- 
cause of an impediment that was known to the dispensing authority, 
but this fact seems not to alter the general danger that could result 
from the use of the dispensing power when the existence of no im- 
pediment is known. What judgment should be passed on a local 
Ordinary who would grant such a wholesale dispensation in the 
case in which a dispensation from a known impediment is needed 
prior to the renewal of consent by the parties affected? Can one 
say that the case of a pastor differs from that of his superior in the 
matter of granting a dispensation? Or does the danger of death 
afford occasion for greater laxity than in cases in which there is no 
danger of death? If so, why did not the law itself declare the auto- 
matic cessation of the respective impediments in danger of death? 

On the other hand, one might suggest that a greater measure of 
alertness on the part of the pastor would have enabled him to de- 
tect the existence of the impediment of crime. 

The legitimation of the child can occur even though the marriage 


matrimonii celebratione servanda, tum super omnibus et singulis impedi- 
mentis iuris ecclesiastici, sive publicis sive occultis, etiam multiplicibus, ex- 
ceptis impedimentis provenientibus ex sacro presbyteratus ordine et ex affini- 
tate in linea recta, consummato matrimonio, dispensare proprios subditos 
ubique commorantes et omnes in proprio territorio actu degentes, remoto 
scandalo, et, si dispensatio concedatur super cultus disparitate aut mixta 
religione, praestitis consuetis cautionibus. 

Can. 1044. In eisdem rerum adiunctis de quibus in can. 1043 et solum pro 
casibus in quibus ne loci quidem Ordinarius adiri possit, eadem dispensandi 
facultate pollet tum parochus, tum sacerdos qui matrimonio, ad normam can. 
1098, n. 2, assistit, tum confessarius, sed hie pro foro interno in actu sacra- 
mentalis confessionis tantum. 

Can. 1046. Parochus aut sacerdos de quo in can. 1044, de concessa dispen- 
satione pro foro externo Ordinarium loci statim certiorem faciat; eaque ad- 
notetur in libro matrimoniorum. 
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effected by the renewal of the consent is only a putative marriage,” 
provided that the child was not conceived and born of the union to 
which the impediment of ligamen (or some other diriment impedi- 
ment) was an obstacle. 


HARMONY IN THE ACTS OF THE BISHOP’S CURIA 


A priest verbally asks a vicar general for a dispensation from a marriage 
impediment and is refused. Subsequently, without mentioning the refusal, 
he writes to the bishop for the same dispensation, which is granted. Does the 
verbal refusal of the vicar general invalidate the bishop’s dispensation by 
reason of canon 44, § 2? 

A written request for a dispensation sent to the chancellor is refused by him. 
Afterwards the petitioner sends his request direct to the bishop, who is un- 
aware of the previous refusal and who grants the dispensation. Is the dis- 
pensation invalid? 

CoNTROVERSUS 

The fact that canon 441 is placed under the title on rescripts 
seems to provide the ground for the doubt suggested in the first 
question of this case and, for that in the second question, the fact 
that canon 44, § 2, refers its invalidating sanction to a favor re- 
fused by the vicar general without mentioning a favor refused by 
a chancellor. 

It is not necessary that the request refused by a vicar general be 
in writing in order that canon 44 may become operative. Of course, 
when a request is made orally, the answer is normally made orally. 
In that sense, the refusal would not be an answer given in writing 
by an ecclesiastical superior. But the writing refers only to the 
form of a rescript, while the law on rescripts governs the substance 
contained in them. Canons 36-62 are not, therefore, limited in 
their application to the contents of written answers; they apply 
equally to oral answers. Indeed, canon 44 rather pointedly refers 
to the favor without mentioning the word rescript at all. One 
should therefore conclude that if a vicar general even orally re- 


+ Can. 1116. Per subsequens parentum matrimonium sive verum sive puta- 
tivum, sive noviter contractum sive convalidatum, etiam non consummatum 
legitima efficitur proles, dummodo parentes habiles exstiterint ad mafriniGndan 
inter se contrahendum tempore conceptionis, vel praegnationis, vel nativitatis. 


Can. 44, $2. Gratia a Vicario Generali denegata et postea, nulla facta 
huius denegationis mentione, ab Episcopo impetrata, invalida eBbS/ cin 6 
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fuses a petition for a matrimonial dispensation, the fact of the re- 
fusal must be communicated to the bishop in order that he may act 
validly on the petition when it is made to him over the vicar 
general’s refusal. 


The reason why the refusal of the vicar general must be men- 
tioned is because the bishop and the vicar general form one tribunal 
and the law presumes that the former has no intention of granting 
a favor already refused by his tribunal.2, Who would say that this 
reason is not even more persuasively present in the case of a chan- 
cellor whose power is not ordinary, as is the vicar general’s, but 
only delegated? 


JEROME D. HANNAN 


Tue CatHoric UNIVERSITY OF AMERICA 


INTERNATIONALIZATION OF JERUSALEM 


The sixty-seventh annual meeting of the Supreme Council of the Knights 
of Columbus, held in Portland, Oregon, August 16th, adopted the following 
resolution: 


Wuersas, the Christian world accepted the United Nations plan for the 
partition of Palestine in the confident expectation that conditions calling for 
the internationalization of Jerusalem and its environs would be fulfilled, and 

Wuenreas, it is only by the establishment of such an international zone that 
free access to the sacred shrines, the freedom of religious organizations and 
the rights of ethnic and religious minorities can be guaranteed, and 

Wuereas, the clearly expressed intentions and directions of the United 
Nations with respect to Jerusalem and the Holy Places have not been carried 
out by the Israeli Government, therefore 
- Be it resolved, that the Supreme Council of the Knights of Columbus urge 
prompt action by our government and by the United Nations to bring about, 
through the internationalization of Jerusalem and its environs, assurance of 
full protection of Christian rights. 


2 Cf. Cicognani, Canon Law (2. ed., Philadelphia: The Dolphin Press, 1935), 
pp. 723, 724. 


Decrees and Oerisians 


CANONICAL 


ACTA PII PP. XII 


INDICTIO UNIVERSALIS IUBILAEI 
ANNI SANCTI MILLESIMI NONGENTESIMI QUINQUAGESIMI ? 


PIUS EPISCOPUS 


SERVUS SERVORUM DEI 
UNIVERSIS CHRISTIFIDELIBUS PRAESENTES LITTERAS INSPECTURIS 
SALUTEM ET APOSTOLICAM BENEDICTIONEM 


Iubilaeum maximum, quod per proximi anni decursum hac in 
Alma Urbe celebrabitur, eo potissimum spectat ut christianos 
omnes non modo ad admissorum expiationem revocet emendatio- 
nemque vitae, sed etiam ad virtutem sanctitudinemque assequen- 
dam, secundum illud: “ Santificamini et estote sancti, quia ego sum 
Dominus Deus vester” (Lev., x, 7; cfr. I Petr., I, 16). Ex quo 
quidem facile cernitur quae quantaque sit antiquissimi huius 
instituti utilitas. Si enim homines hane Ecclesiae vocem ex- 
audierint, si a terrenis fluxisque rebus ad aeterna se converterint 
perpetuoque mansura, tum procul dubio optatissima illa habebitur 
renovatio animorum, ex qua non tantum privati, sed publici etiam 
mores christianis praeceptis christianoque afflatu conformabuntur. 
Siquidem cum recta vivendi ratio singulorum mentes permovet ac 
sincere efficienterque dirigit, tum necessario consequitur, ut nova 
quaedam vis atque impulsio universam attingat ac pervadat 
humanae consortionis compagem, quae ad meliorem felicioremque 
rerum ordinem revocetur. Atqui, si umquam alias, hodie potissi- 
mum necesse est Evangelii veritate virtuteque reformare omnia. 
Hominum nisus, quamvis sint laude digni, nec fallacibus moveantur 
rationibus, tantae huic rei impares tamen sunt; augusta solummodo 
religio, quae superno auxilio divinaque gratia innititur, tam 


1 AAS, XLI (1949), 257. 
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grandem potest suscipere causam, eamdemque, actuose contendenti- 
bus omnibus, ad salutiferum exitum adducere. 

Quamobrem vehementer optamus ut ubique terrarum sacrorum 
Antistites una cum clero cuiusque suo, commissum sibi gregem ea 
diligenter edoceant, quae ad proximum Iubilaeum maximum per- 
tineant; eosdemque adhortentur ad illud aptiore, quo poterunt, 
modo participandum, sive Romam venire queant, sive domi per- 
maneant; impensiores nempe preces ad Deum fundant; sanctae 
paenitentiae caritatisque opera multiplicent; ac cetera pro viribus 
agant, quae Nos, utpote peculiaria proposita per Annum Sacrum 
assequenda, iam occasione data enuntiavimus. 

Itaque, iam nunc uberes salutaresque fructus mente praecipi- 
entes, quos supplici a Divino Redemptore poscimus prece, Roma- 
norum Pontificum Decessorum Nostrorum vestigiis insistentes, ac 
de Venerabilium Fratrum Nostrorum S.R.E. Cardinalium consilio, 
universale maximumque [ubilaeum hac in Alma Urbe a Natali 
Domini N. Iesu Christi, anno millesimo nongentesimo quadragesimo 
nono inchoandum, et ad Natalem Domini Nostri anno millesimo 
nongentesimo quinquagesimo finiendum—idque ad normam canonis 
CMXXIII—auctoritate omnipotentis Dei, beatorum Apostolorum 
Petri et Pauli ac Nostra, ad ipsius Dei gloriam, ad animorum 
salutem et Catholicae Ecclesiae incrementum, indicimus per has 
litteras et promulgamus, ac pro indicto promulgatoque haberi 
volumus. 

Hoe igitur piacularis anni decursu, omnibus utriusque sexus 
christifidelibus, qui rite per Paenitentiae Sacramentum expiati et 
sacra Synaxi refecti, vel eodem die, vel diversis diebus, quovis 
ordine servato, Basilicas 8. Ioannis ad Lateranum, Vaticanam §. 
Petri, S. Pauli ad viam Ostiensem ac Liberianam in Exquiliis semel 
pie inviserint, atque ter preces Pater Ave Gloria, semel praeterea 
Pater Ave Gloria ad mentem Nostram, et formulam Credo in una- 
quaque Basilica recitaverint, plenissimam totius paenae, quam 
pro peccatis luere debent, indulgentiam ac veniam misericorditer in 
Domino concedimus atque impertimus. 

Quae autem supra servanda ediximus ut plenissima Lubilaei 
venia lucri fiat, pro iis qui aut morbo aliaque legitima causa in 
Urbe vel in ipso itinere prohibiti aut morte interim praerepti, 
pracfinitum visitationum numerum nondum compleverint neve 
inchoaverint quidem, ita temperamus, ut iidem, a culpis rite ab- 
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soluti ac sacra Synaxi refecti, indulgentiae remissionisque iubilaris 
participes perinde sint, ac si quattuor, quas memoravimus Basili- 
cas reapse inviserint. 

Decernimus praeterea iubilarem hanc indulgentiam a christifi- 
delibus, cum sibi, tum vita functis, toties lucri fieri posse, quoties 
imperata opera rite perficiantur. 

Quaenam vero, dilecti filii, sit in universum mens Romanorum 
Pontificum profecto non ignoratis; at quaenam sit, ad proximum 
Annum Sacrum quod attinet, peculiaris mens Nostra cupimus aper- 
tius clariusque vobis patefacere. 

Per admovendas ad Deum supplicationes id imprimis imploretur, 
ut omnes precando paenitendoque sua quisque admissa expient, 
atque ad christianam morum emendationem ad christianamque 
virtutem ita contendant, ut hoc Iubilaeum maximum feliciter 
maturet universalem omnium ad Christum reditum. Idque prae- 
terea est a Deo supplici petendum prece ut fidelitas, Divino 
Redemptori ab eoque conditae societati debita, inconcussa mente 
actuosaque voluntate ab omnibus retineatur; ut sanctissima Eccle- 
siae iura adversus hostium insidias, fallacias, insectationesque in- 
columia semper inviolataque serventur; itemque ut qui adhue sint 
catholicae veritatis expertes, qui e recto itinere aberrent, ac vel 
ipsi infitiatores osoresque Dei superna luce collustrentur, ae 
flexanima gratia permoti ad Evangelii adducantur obtemperandum 
praeceptis; ut recte composita ac serena tranquillitas ubique ter- 
rarum, ac praesertim in sacris Palaestinae locis, quam primum 
constabiliatur; ut civium ordines, pacatis odiis sedatisque discor- 
diis, iustitia fraternaque concordia invicem coniungantur; ut deni- 
que indigentium multitudines e suo labore habeant, unde honeste 
vivant, atque ex largitate caritateque eorum, qui elatiore fortuna 
fruantur, necessaria opportunaque assequantur adiumenta. 

Redeat tandem aliquando optatissima pax in omnium animos, 
in domesticos convictus, in singulas Nationes, in universamque 
populorum communitatem; habeant “ qui persecutionem patiuntur 
propter iustitiam” (Matth., V, 10) invictam illam fortitudinem, 
quae Ecclesiam inde ab originibus martyrum cruore decoravit; qui 
profugi, qui captivi, qui extorres longe a propriis laribus abstrahun- 
tur, ad dulcissimam possint quantocius patriam remeare suam; 
qui autem dolore maeroreque anguntur, supernis reficiantur solaciis. 
Christiano pudore fulgeat ac christiana virtute floreat, vigescat 
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animosa iuventus; eique in exemplum praeluceat provecta ac senilis 
aetas; omnes denique caelesti ea fruantur gratia, quae sit auspicium 
sempiternae adipiscendae in caelis beatitatis. 

Tam nihil aliud, dilecti filii, reliquum est, nisi ut vos paterna in- 
vitemus voluntate ut Romam per piacularis anni decursum fre- 
quentissimi conveniatis; Romam dicimus, quae christifidelibus 
cuiusvis Nationis veluti altera patria est, ubi locum, in quo Aposto- 
lorum Princeps post factum martyrium conditus fuit, venerari 
queunt, ubi sacra martyrum hypogea, ubi templa praeclarissima, 
ubi avitae fidei avitaeque pietatis monumenta cernere possunt, ac 
communem Patrem visere, qui, brachia ad eos pandens, amantis- 
simo animo eorum adventum praestolatur. 

Novimus quidem itinera non omnibus expedita neque facilia fore; 
lis praesertim, qui tenuiore fortuna utantur atque in longinquis 
commorentur terris. Atsi, cum de terrenae huius vitae necessitati- 
bus agitur, tantopere contenditur ut omne genus difficultates evin- 
cantur, cur omnino sperare non liceat futurum ut ingentes undique 
terrarum multitudines, nullis parcentes laboribus, nullisque per- 
territae incommodis, ad Almam hane Urbem confluant, caelestia 
munera impetraturae? 

Attamen, dilecti filii, eiusmodi peregrinationes non eorum more 
suscipiendae sunt, qui delectationis causa iter facere solent, sed 
pientissimo eo animo, quo iam superioribus aetatibus christifideles 
culusvis ordinis ac culusvis gentis, aspera saepenumero com- 
meatuum impedimenta exsuperantes, ac vel pedites, Romam petiere, 
ut paenitentiae lacrimis suas labes proluerent, ac veniam et pacem 
a Deo implorarent. Avitam hance fidem actuosumque divinae 
caritatis ardorem exsuscitate, augete, in ceterosque infundite; atque 
ita, Dei Numine adspirante iuvanteque, fiet ut proximum Iubilaeum 
maximum et singulis, et universae christianorum consortioni fructus 
afferat saluberrimos. 

Ut autem hae Litterae Nostrae ad omnium notitiam facilius per- 
veniant, volumus earum exemplis, etiamsi prelo editis, manu 
tamen alicuius notarii publici subscriptis ac sigillo personae in 
ecclesiastica dignitate constitutae munitis, eadem prorsus fides ad- 
hibeatur, quae ipsis praesentibus haberetur, si forent exhibitae vel 
ostensae. 

Nulli igitur hominum liceat hance paginam Nostrae indictionis, 
promulgationis, concessionis et voluntatis infringere, vel ei ausu 
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temerario contraire. Si quis autem hoc attentare praesumpserit, 
indignationem omnipotentis Dei ac beatorum Petri et Pauli Apos- 
tolorum eius se noverit incursurum. 

Datum Romae, apud Sanctum Petrum, die vicesima sexta mensis 
Maii, anno millesimo nongentesimo quadragesimo nono, Pontifi- 
eatus Nostri undecimo. 


PIUS PP. XII 


Anno Domini millesimo nongentesimo quadragesimo nono, die vigesimo- 
sexto Maii, festo Ascensionis Domini nostri Iesu Christi, Pontificatus Sane- 
tissimi in Christo Patris et Domini Nostri Pii Papae XII anno undecimo, 
praesentes Litteras Apostolicas in atrio sacrosanctae Basilicae Vaticanae, ad- 
stantibus Protonotariorum Apostolicorum de numero participantium collegio, 
Rev. Camera Apostolica, Cancellariae Apostolicae officialibus, Rmo Vaticano 
Capitulo, confertoque populo, elata voce legi solemniterque promulgavi. 

i Ego Alfonsus Carinci, Archiep. tit. Seleucien. in Isauria, 


Protonotartorum Apostolicorum Collegii Decanus. 
* * * = = 


SUPREMA SACRA CONGREGATIO S. OFFICII 
I. 


DECRETUM ! 
SCHISMATICA “‘ ACTIO CATHOLICA ”’ IN CECOSLOVACHIA DAMNATUR 


Postremo hoc tempore Ecclesiae Catholicae adversarii in Ceco- 
slovachia falsi nominis “Actionem Catholicam” dolose excitarunt, 
qua illius Reipublicae catholicos inducere conantur, ut ab Ecclesia 
Catholica deficiant et ab oboedientia legitimis Ecclesiae Pastoribus 
debita recedant. 

Quae actio eo est iniquior quod eius agitatores non dubitarunt 
multos cogere, vi vel dolo, ad nomina sua eidem danda; imo eo 
pervenerunt ut inter asseclas etiam multos sacerdotes et laicos 
catholicos recensere atque enuntiare auderent, qui ei numquam ad- 
haeserunt, quin etiam contrariam voluntatem manifestarunt. 

Quapropter Suprema Sacra Congregatio Sancti Officii, munere 
suo fungens fidei ac morum integritatem tuendi, nomine et auctori- 
See me cane 

patam, reprobat ac 
damnat tamquam schismaticam, simulque declarat omnes et sin- 


1 AAS, XLI (1949), 333. 
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gulos, clericos et laicos, qui ei scienter ac sponte iam adhaeserint 
vel in posterum adhaereant et nominatim eius auctores et promo- 
tores, tamquam schismaticos et ab Ecclesia Catholica apostatas 
incurrisse vel incursuros esse ipso facto in excommunicationem 
speciali modo Apostolicae Sedi reservatam, de qua c. 2314, firmis 
ceteris Iuris Canonici sanctionibus, quibus ipsi dein erunt plectendi, 
si (quod Deus avertat) in censura contumaciter perseveraverint. 
Datum Romae, ex Aedibus Sancti Officii, die 20 Iunii a. 1949. 


Petrus Vicorita, Supr. S. Congr. S. Offictt Notarius. 
LS. 


II. 


DECRETUM 2 

Quaesitum est ab hac Suprema Sacra Congregatione: 

1. utrum licitum sit partibus communistarum nomen dare vel 
eisdem favorem praestare; 

2. utrum licitum sit edere, propagare vel legere libros, periodica, 
diaria vel folia, quae doctrinae vel actioni communistarum patro- 
cinantur, vel in eis scribere; 

3. utrum christifideles, qui actus de quibus in nn. 1 et 2 scienter 
et libere posuerint, ad Sacramenta admitti possint; 

4. utrum christifideles, qui communistarum doctrinam materialis- 
ticam et antichristianam profitentur, et in primis qui eam defen- 
dunt vel propagant, ipso facto, tamquam apostatae a fide 
catholica, incurrant in excommunicationem speciali modo Sedi 
Apostolicae reservatam. 


Emi ac Revmi Patres, rebus fidei ac morum tutandis praepositi, 
praehabito RR. DD. Consultorum voto, in consessu_plenario 
feriae III (loco IV), diei 28 Iunii 1949, respondendum decreverunt: 

Ad 1. Negative: communismus enim est materialisticus et anti- 
christianus; communistarum autem duces, etsi verbis quandoque 
profitentur se Religionem non oppugnare, re tamen, sive doctrina 
sive actione, Deo veraeque Religioni et Ecclesiae Christi sese in- 
fensos esse ostendunt; 

Ad 2. Negative: prohibentur enim ipso iure (cfr. can. 1399 
COs) 3 


2 AAS, XLI (1949), 334. 
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Ad 3. Negative: secundum ordinaria principia de Sacramentis 
denegandis iis qui non sunt dispositi; 
Ad 4. Affirmative. 


Et sequenti feria V, die 30 eiusdem mensis et anni, Ssmus DN. 
Pius divina Providentia Papa XII, in solita audientia Excmo ac 
Revmo Dfio Adsessori S. Officii impertita, relatam Sibi Emorum 
Patrum resolutionem adprobavit et in Actorum Apostolicae Sedis 
Commentario Officiali promulgari iussit. 

Datum Romae, die 1 Iulii 1949. 

Perrvs Vicorira, Supr. S. Congr. S. Officti Notarws. 
L.«KS. 


* = * = = 


PONTIFICIA COMMISSIO 


Ap Copicis CANONES AUTHENTICE INTERPRETANDOS 


RESPONSA AD PROPOSITA DUBIA ! 
Emi Patres Pontificiae Commissionis ad Codicis canones authen- 
tice interpretandos, propositis in plenario coetu quae sequuntur 
dubiis, responderi mandarunt ut infra ad singula: 


I—De dispensationibus 

D. I. An sub verbis can. 81 “a generalibus Ecclesiae legibus ” 
comprehendantur vota Sedi Apostolicae reservata. 

D. II. An Ordinarii, vi can. 81 et sub clausulis in eo recensitis, 
valeant dispensare subdiaconos et diaconos ab obligatione servandi 
sacrum caelibatum. 

R. Negative ad utrumque. 


II—De matrimonio putativo 


D. An sub verbo “celebratum” can. 1015 §4 intelligi debeat 
dumtaxat matrimonium coram Ecclesia celebratum. 
R. Affirmative. 
Datum Romae, e Civitate Vaticana, die 26 Ianuarii anno 1949. 
M. Carp Mass, Praeses. 
LS. 


A. Coussa, Ordinis Basiliani Aleppen., a Secretis. 


1 AAS, XLI (1949), 158. 
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SACRA CONGREGATIO CONCILII 
DECLARATIO 12 


Cum ephemeris cui titulus “ Bilten, Iniciativnega Sekretariata 
Duhovnikov Clanov of PRI IOOF Slovenije ”, quae Labaci a mense 
Novembri 1948 editur, falsas doctrinas doceat, disciplinam eccle- 
siasticam evertere contendat atque catholicam hierarchiam probris 
afficiat (cfr. a. I, 4 nov. 1948, n. 1; 2 dec. 1948, n. 2; a. II, 4 ian. 
1949, n. 1), Sacra haec Congregatio Cleri populique christiani dis- 
ciplinae praeposita praedictam ephemeridem ipso iure prohibitam 
declarat ad normam can. 1399, 6° Codicis Iuris Canonici. 

Datum Romae, die 12 Aprilis 1949. 


F,. Carp. Marmacat, Praefectus. 


Franciscus Ropertt, a secretis. 
L. &S8. 


MARRIAGE WITH COMMUNISTS 


The Holy Office has clarified the problem arising from the fact 
that Communists are either excluded from the Sacraments or are 
excommunicated as it affects their marriage with Catholics. In 
the case of those who are excluded from the Sacraments (sympa- 
thizers with Communism, and even members who have joined only 
for economic or political reasons), the rules of canons 1065, 1066, 
must be observed, i.e., they must be treated as those who have 
joined forbidden societies or, at least, as those who are public 
sinners. In the case of those who have embraced the materialistic 
doctrine of Communism and who are, therefore, excommunicated, 
the rules of canons 1061, 1102, and 1109 must be observed, i. e., the 
marriage is to be treated as a mixed marriage, the cautiones must 
be obtained, a dispensation must be sought, the marriage must 
occur without sacred rites and outside the church edifice, except as 
relaxation is permitted by canons 1102 and 1109; but canon 1102 
excludes in every case the accompanying nuptial Mass. 


1 AAS, XLI (1949), 221. 


426 THE JURIST 


INTERPRETATION OF RESPONSES ON COMMUNISM 


According to an interpretation in L’Osservatore Romano, re- 
sponses of the Holy Office given June 30 in regard to the status 
of Communists should be interpreted as meaning that only those 
incur, as apostates, the automatic excommunication specially re- 
served to the Holy See who profess, defend, or spread the material- 
istic and anti-Christian doctrine of Communism. Such a person 
is an apostate in the sense of canon 1325, § 2, and as such incurs 
the automatic excommunication specified in canon 2314. 

As to the unlawful acts which bar one who is unrepentant from 
the reception of the Sacraments, L’Osservatore Romano noted 
that many, deceived by Communist promises or moved by a desire 
for social reform, favor Communism without adopting its funda- 
mental doctrine. These, it is said, do not incur the automatic 
excommunication. But they must be reminded of the grave harm 
done by the false doctrine of Communism. If they continue to 
favor Communism or to read and support Communistic literature, 
they are unworthy of the Sacraments. 


ae = = = * 


SUSPENSION OF INDULGENCES AND FACULTIES 


According to L’Osservatore Romano, an Apostolic Constitution 
suspends, for the Holy Year, application of indulgences to the 
living, with the exception of the indulgence granted in articulo 
mortis, the Angelus indulgence, the indulgence attached to the visit 
to the Blessed Sacrament during the Forty Hours’ devotion, and 
the indulgence granted to the companion of the priest carrying the 
Blessed Sacrament to the sick; excepted also are the indulgences 
attached to the recitation of the Pope’s Holy Year Prayer, viz., 
a partial indulgence of seven years for each recitation and a plenary 
indulgence, under the usual conditions, for daily recitation over a 
period of a month. According to the same source, extraordinary 
faculties of confessors outside Rome are also reported as suspended. 


* * * * * 
PapaAL Lerrer TO PoLisH HiprRarcuy 
On the tenth anniversary of the invasion of Poland, Pius XII 


addressed a letter to the Polish Hierarchy recounting the measures 
by which the Church is persecuted in Poland: Catholic associations 
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have been suppressed; religious teaching in the schools is restricted; 
the free growth of religious institutions is forbidden; the Church is 
relentlessly insulted; Catholic publications are harassed by censor- 
-ship; the comforts of religion are denied prisoners; and correspond- 


ence with the Holy See is rendered impossible. 
? * + % * * 


Papa ADDRESS FOR GERMAN CATHOLIC DAY 


In a radio address for the German Catholic Day observed at 
Bochum, Pius XII insisted that the Church has never opposed any 
class but has always encouraged whatever tended to the promotion 
of the general welfare. He promised that the Church will con- 
tinue its efforts to remove the conflict between capital and labor. 
He warned that world labor must not become the victim of atheistic 


materialism. 
= * % x = 


PREPARATION FOR INTERNATIONAL CONGRESS OF 
ReEwIcGIous INSTRUCTION 


Francesco Cardinal Marmaggi, Prefect of the Sacred Congrega- 
tion of the Council, has asked for preliminary meetings of a national, 
regional, or diocesan character to prepare for an International Con- 
gress of Religious Instruction to be held in Rome in October 1950. 


* Sg + *% * 


New GERMAN RITUAL 


The Sacred Congregation of Rites has approved a new German 


ritual for use in the administration of the Sacraments. 
& * od % % 


BEATIFICATION AND CANONIZATION CAUSES 


In the cause of Sister Maria Bertilla Boscardin, her heroic prac- 
tice of virtue has been affirmed. 

In the cause of Blessed Vincent Maria Strambi, C.P., once 
Bishop of Macerata and Tolentino, two miracles have been ap- 
proved as wrought through his intercession. 

In the cause of Blessed Maria Guglielma Emilia de Rodat, Foun- 
dress of the Sisters of the Holy Family, two miracles allegedly 


wrought through her intercession have been subjected to discussion. 
Ta * % * % 
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BELGIAN PASTORAL 


In a pastoral issued by the Belgian Council of Bishops, Catholics 
have been warned against sending their children to schools where 
religion is not taught. 


SECULAR 
UNCERTAINTY OF BENEFICIARY IN Mass BEQUEST 


BREWER, J. [in the Probate Court of Cuyahoga County, Ohio] 


This cause came on to be heard on the petition for the construc- 
tion of the last will and testament of Antonio DiFronzo, deceased. 
The Court has been asked to interpret Item 15, which provides as 
follows: 

The balance of my estate to go for masses for the repose of the 
souls of myself and my beloved wife, Maria DiFronzo. 

Certain non-resident defendants, by way of answer, maintain 
that the instrument under consideration “is not a charitable or 
religious bequest, and that by reason thereof, the doctrine of cy 
pres does not apply; that Item 15 is ambiguous, uncertain, with- 
out beneficiary who might enforce same, and by reason thereof, the 
said answering defendants, the next of kin and heirs at law of the 
decedent are entitled to the residuum or balance of the estate of 
said decedent.” 

The defendant, St. Therese Church, in its answer, maintains the 
residuary bequest is valid, and asks the Court to determine that 
St. Therese Church is the organization entitled to all the benefits 
as provided by Item 15. 

The cardinal rule for construction of a will is for the Court at all 
times to ascertain and give effect to the true intention of the testa- 
tor gathered from the will as a whole, and the Court should go far 
in trying to place himself in the position of the testator at the time 
of his making the will. To accomplish this, parol evidence is often 
permitted to show decedent’s relationship with and affection for 
those persons who are the natural objects of his bounty. These 
general rules of law have been so often reiterated by the courts of 
this State, that citations of authority are unnecessary. 
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Applying them in the light of testimony offered in the case at 
bar, we find that the decedent, Antonio DiFronzo, had lived in 
Garfield Heights for many years; that his wife predeceased him; 
and that there were no surviving issue of the marriage; that the 
decedent’s father and mother were both dead; and that his nearest 
next of kin were one sister and nieces and nephews, most of whom 
reside in Italy, and whom the decedent had not seen for some years. 

The testimony discloses further that both the decedent and his 
wife were devout Catholics, and clearly established that for many 
years the decedent and his wife were members and regular attend- 
ants of St. Therese Church. When both the decedent and his wife 
died, the last rites were administered to them by the Pastor of St. 
Therese Church, and their funeral services were conducted in St. 
Therese Church. 

Evidence was offered by the pastor and assistant pastor of St. 
Therese Church relative to Canon Law, disclosing that member- 
ship in various parishes is determined as the result of boundaries, 
and that if a member desires to be a member of another church not 
within his parish, he must receive special permission, which is dis- 
closed on the parish church’s records. In the instant case it was 
admitted that the census cards of both the decedent and his wife 
would establish that they had for many years prior to their deaths 
been members of St. Therese Church. All of the foregoing testi- 
mony is undisputed. 

Summing up the evidence, it can be logically concluded that the 
decedent and his wife were primarily devoted to their church and 
the faith it represented. It can further be concluded that the 
motivating force which made the decedent deeply religious during 
his life, created the desire on his part that after his death a major 
portion of his estate be used for the repose of the souls of his wife 
and himself. This he attempted to do by leaving his residuary 
estate for the saying of masses. 

The question in the main, therefore, is whether a gift for the 
saying of masses is valid in Ohio. There appears to be but two 
reported cases relative thereto in this State. Neither of these pro- 
vides any guidepost for the Court in seeking the rule of interpre- 
tation applicable to the instant controversy. 

In Fugmann v. Theobald, 12 C.D. 720, the Court in a two-line 
paragraph decision found a bequest to a pastor of a Roman Catho- 
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lic Church for the saying of masses was not a gift for charitable 
use under the statute then in effect, G.C. 5915, now G.C. 10504-15. 
In reversing the lower Court in part (see 4 O.D. 65) it in fact sus- 
tained the gift for the saying of masses, by holding that it was & 
gift to the pastor rather than a charitable bequest, because holding 
otherwise would have invalidated the gift, it having been made 
within one year from the date of testator’s death. Although this 
may be considered legal gymnastics, it demonstrates how far a 
Court will go to sustain a gift of this type. 

The other reported case is the Estate of Riley, 138 OS. 145. The 
question decided in that case was whether a gift for the saying of 
masses was taxable. The finding by the Supreme Court was an 
affirmation of the decision of this Court, in which this case had its 
origin, and at the time that case was decided, the question of 
whether gifts for masses were a charitable use was not considered. 

On February 14, 1938, this Court in an unreported decision (Case 
No. 244751) in a matter to construe a will (Margaret M. Dempsey 
v. Christ the King Church) found that income to be used for the 
saying of masses created a valid charitable trust. 

This Court is asked by the next of kin to “ reverse its decision 
in the Dempsey case”. It would appear to this Court that if the 
true nature of masses were explained and the designation of the 
object of the payment made clear, there would be no room for any 
opinion other than that a gift for masses is charitable. Gifts for 
masses have been known to law for many centuries ... . Prior to 
that time [the reign of Edward VI] such gifts, through the con- 
tinent, had been held to be for a charitable purpose and religious 
use. 

When Edward VI ascended the throne such gifts by statutory 
enactment arising out of political considerations were held to be 
invalid and the property conveyed thereby was forfeited to the 
crown. The theory behind the legislation was that such gifts were 
for superstitious uses and not for legitimate charitable purposes. 

In the United States the doctrine of superstitious uses relative to 
masses has never been recognized. See Vol. 3, Page on Wills, See. 
1221. Vol. 1 Scott on Trusts, par. 124.4, and Vol. 3 Scott on Trusts, 
371.5 


Relative thereto, in Delaware Trust Co. v. Fitzmaurice, 21 Atl. 
Rep. (2d) 388, the Court said: 
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. 


. . . Whatever might have been the real basis of the later 
English rule, that such a gift was for a superstitious use, and, 
therefore void, that rule can have no place in a State that 
hae and guarantees that right of religious freedom to 


Careful study of Canon Law and judicial decisions would dis- 
close that the Roman Catholic Church regards masses as a sacrifice 
to God. 


In In re Kavanaugh’s Estate, 126 N.W. Rep. 672, on page 675, 
the Court stated: 


According to the doctrine of the Catholic Church as estab- 
lished by the proof in this case, the whole church profits by 
every mass, since the prayers of the mass include all of the 
faithful, living and dead. The sacrifice of the mass contem- 
plates that all mankind shall participate in its benefits and 
fruit. ‘The mass is the unbloody sacrifice of the cross and the 
object for which it is offered up is in the first place, to honor 
and glorify God; secondly, to thank Him for His favors; third, 
to ask His blessing; fourth, to propitiate Him for the sins of 
all mankind. The individuals who participate in the fruits of 
this mass are the person or persons for whom the mass is 
offered, all of those who assist at the mass, the celebrant him- 
self, and for all mankind, within or without the fold of the 
church.’ So it seems clear upon reason and authority, under 
the doctrine of the Catholic Church as established by the 
evidence in this case, that a bequest for masses is a ‘ charitable 
bequest’, and valid as such, although the repose of the souls 
of particular persons be mentioned... . 


According to The Canon Law of Wills, page 402, paragraph 673, 
Father Hannan states: 


A Mass can not be bought, because its infinite supernatural 
value transcends any equivalent in material wealth. The 
priest has the power to offer this sacrifice; the layman, not. 
The latter can not buy the favor, and the former can not sell 
it. But by accepting the gift of the latter, the former binds 
himself to bestow the favor on the donor rather than on some 
other man who has not shown benevolence to him... . 


The Courts seem united in the opinion that the saying of masses, 
according to the Catholic theory, is for the betterment of all per- 
sons. In Delaware Trust Co. v. Fitzmaurice, supra, we find: 
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_.. The celebration of masses is publicly conducted, and the 
religious benefit conferred is, therefore, regarded by the Roman 
Catholic Church as general and public, and not confined to the 
soul of the person for whom they are said... . 


In the case of In re Kavanaugh’s Estate, supra, the Court, con- 
sidering the evidence, found: 


... It was shown by competent evidence that the sacrifice of 
the mass is a public service, not alone for the repose of the souls 
of the deceased members mentioned, but for the benefit of all 
mankind, and so understood by all members of the Catholic 
Church. So while the masses may be intended to benefit the 
souls of the departed mentioned, the benefits are public as well, 
therefore, come within the designation of a public charity. 
Masses are religious observances and come within the religious 
or pious uses which are upheld as public charities ... . 
Schouler, Petitioner, 134 Mass. 426; Rhymer’s Appeal, 93 Pa. 
142, 39 Am. Rep. 736; Hoeffer et al. v. Clogan et al., 171 Il. 
462, 49 N.E. 527, 40 L.R.A. 730, 63 Am. St. Rep. 241; Webster 
v. Sughrow, 69 N.H. 380, 45 Atl. 139, 48 L.R.A. 100; Seda et al. 
v. Huble, et al., 75 Iowa 429, 39 N.W. 685, 9 Am. St. Rep. 495; 
Sherman v. Baker, 20 R.I. 446, 40 Atl. 11, 40 L.R.A.717.... 


The general rule in the United States is well set forth in 10 
American Jurisprudence, Sec. 59, page 627: 


... Moreover, regardless of the view which has been taken as 
to the nature of such gifts, they have generally been held to be 
valid in the United States. It is recognized by many of the 
American authorities that a gift for the saying of masses is a 
valid charitable trust. These cases are based on the reasoning 
that the saying of mass is a ceremonial celebrated by the priest 
in open church where all who choose may be present and partic- 
ipate therein, a solemn and impresssive ritual form from which 
many draw spiritual solace, guidance and instruction. It is 
religious in its form and in its teaching, and clearly comes 
within the class of trusts or uses denominated in law as chari- 
table. While the effect of these services upon the members of 
this church is impressive and beneficial, the money expended 
for the celebration thereof is of benefit to the clergy, and such 
a trust is to be upheld and maintained for this reason as one of 
the cherished objects of religious uses. In one jurisdiction it 
has been held, modifying an earlier view, that a gift for masses 
is a gift for the benefit of all mankind and, therefore, valid as 
a charity .... 
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We come now to the question as to whether Item 15 is am- 
biguous, uncertain and without beneficiary who might enforce the 
same. 

This Court has benefited by a very recent decision of United 
States Court of Appeals for the District of Columbia, in Sedgwick 
v. National Savings & Trust Co., 130 F.R. (2d) 440, decided on 
July 13, 1942, in which the similarity of facts to those at bar are 
striking. The will of the testator provided: 


Item III. All of the rest, residue and remainder of my estate 
and property, of whatsoever character, whensoever acquired 
and wheresoever situate, including all estate and property to 
or in which I shall have any right, title, claim or interest what- 
soever at the time of my death, I give, devise and bequeath, in 
fee simple and in absolute estate, unto the Holy Name Cathe- 
dral, State and Superior Streets, Chicago, Illinois, for masses 
for the repose of my soul. 


A niece of the testator sought a construction of this clause of the 
will, alleging that Item III was impossible of administration by 
reason of uncertainty and ambiguity. 

The Court stated: 


(1) We have no doubt that a trust for the saying of masses 
for one’s soul or for the souls of others—if otherwise valid—is 
good as a charitable trust. Matter of Kavanaugh’s Will, 143 
Wis. 90, 126 N.W. 672, 28 L.R.A. N.S. 470; Re Estate of 
Hamilton, 181 Cal. 758, 186 P. 587; Hoeffer v. Clogan, 171 
Ill. 462, 49 N.E. 527, 63 Am. St. Rep. 241; Gilmore v. Lee, 237 
Ill. 402, 86 N.E. 568, 127 Am. St.Rep. 330; Coleman v. 
O’Leary’s Exr., 114 Ky. 388, 70 8.W. 1068; Obrecht v. Pujos, 
206 Ky. 51, 268 S.W. 564; Re Schouler, 134 Mass. 426; Web- 
ster v. Sughrow, 69 N.H. 380, 45 A. 139, 48 L.R.A. 100; Kerri- 
gan v. Tabb, N.J. Ch. 39 A. 701; Moran v. Kelley, 95 N.J. Eq. 
380, 124 A. 67, affirmed 96 N.J. Eq. 699, 126 A. 924; In re 
Morris, 227 N.Y. 141, 124 N.E. 724; Rhymer’s Appeal, 93 Pa. 
142, 39 Am. Rep. 736; O’Donnell’s Estate, 209 Pa. 63, 58 
A. 120. 

Professor Bogert states the general rule as follows: ‘In 
nearly all American states where the question has arisen, a 
trust to spend capital or income for masses for the soul of the 
testator, or his relatives, or the souls of other definite persons, 
or the souls of a class of deceased persons, or the souls of the 
deceased indefinitely, no matter of what duration the trust may 
be, will undoubtedly be upheld as a charitable trust for reli- 
gious uses.’ Bogert, Trusts and Trustees, Vol. 2, § 376, p. 1191. 
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(2) Counsel for appellant do not contest this proposition, 
but insist that the bequest involved here is void because the 
Holy Name Cathedral is an unincorporated body and that 
therefore it is impossible for the court to determine whether 
the bequest is to the church building or to the Catholic Bishop 
of Chicago who, as a corporation sole, has title thereto. On 
this premise, they further argue that there is no possibility of 
certainty as to who should say the masses— whether the 
priests of the cathedral or the bishop—and that this uncer- 
tainty is naturally an uncertainty as to the trust itself. But 
we think this construction would be straining the universal rule 
in relation to charitable trusts. It is enough if the donor suffi- 
ciently describes the nature and purposes of the trust, and in 
general terms the class of beneficiaries. In Darcey v. O’Brien, 
62 App. D. C. 151, 65 F. 2nd 599, we said, following Russell v. 
Allen, 107 U.S. 163, 2 S.Ct. 327, 330, 27 L. Ed. 397, ‘2f the 
founder describes the general nature of a charitable trust, he 
may leave the details of its administration to be settled by 
trustees under the superintendence of a court of chancery.’ 
[Italics inserted] ... 


And, continuing: 


. .. Considered, therefore, from the viewpoint of intent on the 
part of testator, it is clear that the bequest is, in fact, one to 
the Bishop, as trustee. But even if this were otherwise, such a 
trust will not be held void because of failure by the testator to 
designate a trustee. In such a case the omission will be sup- 
plied by the court by appointment. Precisely this was held in 
Burke v. Burke, 259 Ill. 262, 102 N.E. 293, 296. There, as 
here, it was contended that the parish to which the bequest 
was made was an unincorporated association incapable of re- 
celving as grantee or acting as trustee, and that consequently 
the gift could not be sustained as a charitable trust. Dis- 
missing this contention, the court said: ‘ Where a gift ts made 
to a charitable use and no donee is named, or the donee named 
ws incapable of taking the property, the gift will not fail, but a 
court of equity may appoint a trustee to carry out the chari- 
table purposes.’ 

This, we believe, is the rule in all but one or two States in 
which, by statute, a different rule is applicable. See Russell 
v. Allen, supra, and Scott, Trusts, Vol. 1, Sec. 97; Vol. 3, Sec. 
397.2 for a full discussion of the subject; see, also, Hoeffer v. 
Clogan, supra; Darcey v. O’Brien, supra; Burke vy. Burke, 
supra; In re Kavanaugh’s Will, supra; In re Semenza’s Will, 
159 Misc. 487, 288 N.Y.S. 556; Tarver v. Weaver, 221 Ala. 
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663, 130 So. 209; McDole’s Estate, 215 Cal. 328, 10 P. 2d 75; 
Brinsmade v. Beach, 98 Conn. 322, 119 A. 233; Matter of 
Winburn’s Will, 139 Mis. 5, 247 N.Y.S. 584; Matter of Patter- 
son’s Estate, 139 Misc. 872, 249 N.Y.S. 441. [Italics inserted] 


It was not until this confusion was resolved by the testimony of 
experts in Canon Law in literally hundreds of cases that the pur- 
pose and spiritual reasons underlying the saying of mass became 
so well known to the courts that the distinctions between private 
and public trusts began to disappear. It is now well recognized, as 
a matter of judicial notice, that there is no difference between mass 
said for the repose of the soul of one deceased and any other type of 
mass. The Roman Catholic Church regards the mass as a sacrifice 
to God. It is a reenactment of the supreme sacrifice made upon the 
cross. Its purpose remains the same. It is the dedication of a 
sacrifice for the soul of all mankind who will accept it in atone- 
ment for their sins. The purpose of mass, regardless for whom 
said, is to give honor and glory to God. The participants thank 
Him for all the benefits He bestows upon the world. The mass 
makes petition to God for those blessings and graces of which men 
are in need, and it makes atonement for His offended justice. 

When a mass is said for the soul of a departed individual or 
group of individuals it also has a special fruit for their particular 
soul, when the deceased is responsible for the mass being said, as 
where he has left a bequest for that purpose. The merit and grace 
which inheres is that which attaches to the doing of a good deed. 
It is so firmly fixed as a matter of general knowledge, that it re- 
quires no testimony to support the proposition that whether or not 
the mass be a special one for the soul of one deceased, it yet re- 
mains an act of worship which, according to the doctrine of the 
church, spiritually and primarily benefits all who participate in it 
and all who are willing to accept the sacrifice and the atonement 
offered by it. See In re Estate of Hamilton, 181 Cal. 758 (cited 
with approval in Dempsey v. Christ the King Church, supra). 

According to the doctrine of the Catholic Church a mass most 
especially procures help and relief for the faithful departed, and is 
therefore the most effectual means of liberation from purgatory. 
How soon a soul may be released from purgatory depends upon 
the will of God. However, upon its liberation from purgatory, a 
soul is incapable of further benefits from the saying of mass, and 
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it is therefore the practice of priests celebrating mass to offer the 
mass with a secondary intention so that the fruits of the mass will 
be applied to other souls. This would appear to be an application 

of the religious cy pres doctrine. 
This is further borne out by the Official Text of the Mass, in the 

“ Commemoration of the Dead ”: 
“Be mindful also, O Lord, of thy servants and handmaids 
(Names) who are gone before us with the sign of faith, and 
rest in the sleep of peace. To these, O Lord, and to all that 


rest in Christ, we beseech thee grant a place of refreshment, 
light and peace. Through the same Christ our Lord. Amen.” 


Catholic Encyclopedia, “ Mass”, Vol. X, p. 19, (ii); “The Holy 
Sacrifice of the Mass”, by Rev. Dr. Nicholas Gihr; “ Catechism 
of The Council of Trent for Parish Priests” issued by Order of 
Pope Pius V; “ Roman Missal ”, Official Text of the Mass. 

In the case at bar it must be conceded that the testator did not 
specifically name a beneficiary. This would appear to be the only 
distinction which could possibly arise between the Sedgwick case, 
supra, and the one now under consideration. This exclusion ap- 
pears unimportant, in view of the uncontradicted testimony offered 
herein, and which discloses that St. Therese Church was the only 
church regularly attended by the decedent and his wife, which, 
together with the Canon Law, unquestionably made them members 
solely of St. Therese Church, and this Court can correct the omis- 
sion by ordering the fiduciary to pay the funds to St. Therese 
Church. 

Such was the finding in the case of Obrecht v. Pujos, 206 Ky. 751, 
wherein the testator provided in his will that Three Hundred 
Dollars should be expended for the celebration of masses for the 
repose of his soul. It was contended that such a provision was 
void because, 


... first, it is not a charitable use within the meaning of our 
statute; secondly, there is no trustee appointed to carry out the 
bequest; and thirdly, since no beneficiary is designated, and 
this is a private trust, it is invalid for the want of a beneficiary 
to enforce it. 


The objections were overruled and the validity of the bequest sus- 
tained on the ground that a charitable use was involved and the 
rule of private trusts was not applicable. The absence of a trustee 
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was not material as the court could remedy that situation by ap- 
pointing one. 
The Court stated, on page 755: 


Lastly, the appellees’ insistence that this bequest must fail 
because no beneficiary is designated is also without merit. 
The idea that a gift on trust for benevolent purposes might be 
void because there was no cestui to enforce the trust originated 
in Lord Eldon’s holding in the case of Morice v. The Bishop 
of Durham, 10 Ves. 521. As stated by the writer in 11 Har- 
vard Law Review, 331, this decision of this eminent judge has 
had a lamentable effect and has placed a great tax on the 
ingenuity of judges and lawyers to prevent the extension of its 
principle. Gifts on trust for the purpose of erecting tomb- 
stones, for maintaining stables and kennels, have been upheld; 
see Ford et al. v. Ford, Ex’r, 91 Ky. 572, 16 S.W. 451, 13 Ky. 
Law Rep. 183; and the principle on which these cases are sup- 
ported is that the trustee or donee takes subject to a moral 
obligation to carry out the testator’s commands, and if he is 
willing to act honestly equity will not prevent him, but if he 
refuses to perform his duty, the heir or next of kin may inter- 
fere. As said in the O’Leary case: 


‘ Nor do we see any reason why the application of 
the fund to the designated purpose may not be en- 
forced by the courts upon the application of the 
heir.’ 


It cannot be doubted that the testator here intended that 
the masses for his soul should be said in some Roman Catholic 
church, and if the administrator or trustee appointed should 
fail to execute this wish, he can be called to account in the 
fashion indicated. The general class of the use being desig- 
nated with reasonable certainty, the immediate object thereof 
may be selected by the trustee. Miller v. Tatum, supra. We 
cannot essentially distinguish this provision of the will from 
the like clauses upheld in the O’Leary Case. See also Schouler, 
Petitioner, 134 Mass. 426; Moran v. Moran, 104 Iowa, 216 
73 N.W. 617, 39 L.R.A. 204, 65 Am. St. Rep. 443, and the note 
to Hadley v. Forsee, 14 L.R.A. (N.S.) 96. For these reasons, 
we concur in the finding of the lower court that this first clause 
of the will is valid. 


It is, therefore, the finding and judgment of this Court that un- 
der Item 15 of the will of Antonio DiFronzo, deceased, it was the 
intention of the testator that his residuary estate be paid to St. 
Therese Church; and the executor of said decedent’s will is ordered 


438 THE JURIST 


to pay to St. Therese Church such funds and property which may 


come into his hands under and by-reason of Item 15 of said will. 
= 2 % * * 


Force or ANTE-NUPTIAL AGREEMENTS 


A ruling on the force of ante-nuptial promises was handed down 
in December in Cleveland by Common Pleas Judge James C. 
Connell in the case of two children whose mother made a will in 
her last illness requesting the court to award their custody to a 
Catholic man with whom she was joined in an invalid marriage 
and who was not the father of the children. She did this to assure 
the Catholic rearing of the children, since her husband, Eugene F. 
Hamilton, was not a Catholic. Moreover, it was said that he had 
not shown any interest in the children after a civil divorce separated 
him and his Catholic wife in 1944. 

The woman died in September. The father of the children then 
challenged the will and sought the custody of the children, bring- 
ing a habeas corpus action for this purpose. He also had attempted 
another marriage with a woman who is the daughter of Methodist 
minister. 

The court awarded custody of the children to their non-Catholic 
father on condition that he carry out his ante-nuptial promise to 
rear them in the Catholic Faith. However, the court insisted on 
retaining continuing jurisdiction so that, should the non-Catholic 
father fail to fulfill his promise, it may take the children from 
him and award them to the man designated by their mother in her 
last will. This man, as well as the maternal relatives of the 
children, has been given the right of making reasonable visits to 
the children. 


wt . *% # & 
FrperaAL Aip To EpuCcATION 


The Barden Bill, introduced into the House of Representatives 
and passed by a sub-committee of the Committee on Education 
and Labor, aimed at preventing the States from using any money 
received for education from the Federal Government in the defray- 
ing of the costs of auxiliary services to pupils. This provision, 
taken in conjunction with the decisions of the Supreme Court of 
the United States, would have prevented the use of such funds for 
the benefit of pupils attending private and parochial schools. At 
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the same time, these pupils were, under the terms of the bill, to be 
counted in determining the total amount, at the rate of $5.00 per 
capita, to which the respective States would be entitled. 

The Supreme Council of the Knights of Columbus condemned 
the Barden Bill as the worst and most objectionable Federal Aid 
Bill ever approved by any Congressional Committee. President 
William Green, of the American Federation of Labor, rejected the 
Bill as not satisfying the American Federation of Labor’s require- 
ment that Federal Aid should include health and welfare services 
for children in all schools. Senator Edwin C. Johnson, of Colorado, 
insisted, in this connection, that if the Federal Government has an 
obligation to give aid to education, it owes it on the broad basis of 
citizenship, and not on a religious or other narrow basis. 

In regard to Federal Aid in the furnishing of public services to 
children attending parochial schools Dr. F. Ernest Johnson, of the 
Education department of the Federal Council of Churches of Christ 
in America (Protestant), had the following to say in a letter to the 
New York Times: “Those who would rule out all public services 
to non-public school children by reciting the slogan ‘ separation of 
Church and State’ are, it seems to me, having recourse of incanta- 
tion.” He added that those who seek to make the doctrine an 
absolute principle end up by making it an absurdity. He criticized 
the attitude of some non-Catholics who hold that complete loyalty 
to America calls for an abandonment of the parochial school system, 
averring that he finds it hard to reconcile this view with the doc- 
trine of religious liberty which Protestants should cherish, not- 
withstanding the contrary attitude of secularists. 

Dr. L. L. Twinem, Rector of St. Margaret’s Anglican Church, 
New York City, declared in the same connection: “ When we talk 
about medical and dental care, free lunches or bargain snacks at 
recess, transportation costs to and from school, expenses for text 
books in the secular courses, and such like, we are discussing the 
humanitarian accommodations which should be provided for all 
children alike ”. 

Referring to the comments of Mrs. Roosevelt in the Federal Aid 
controversy, Dorothy Thompson insisted that the former had con- 
fused the issue involved and commended the argument of Cardinal 
Spellman as morally and constitutionally correct, inasmuch as the 
Federal Aid that Catholic parents seek has nothing whatever to do 
with education, but lies in the field of child welfare benefits. 
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An editorial of the Jackson Daily News, edited by Frederick 
Sullens, advised caution with reference to the controversy affecting 
the doctrine of the separation of Church and State. It warned that 
Protestants may, by taking an extreme position, find themselves 
giving away far more than they wish. It insisted that not a few 
intelligent non-Catholic thinkers have recognized this and have, as 
a consequence, become alarmed over the activities of the group 
known as Protestants and Other Americans United for the Sepa- 
ration of Church and State. It pointed to the numerous aids which 
government has in the past given impartially to religion: tax 
exemption, chapels built in military camps and at West Point and 
Annapolis, tuition paid religious educational institutions for the 
training of GIs, the payment of chaplains in legislative assemblies 
and in the armed forces. The editorial pertinently asked whether 
the POU wants all these aids eliminated or whether it aims only 
to see that pupils in parochial schools receive no aid and that anti- 
Catholic prejudices be kept alive and inflamed. It stated that the 
former is the aim of atheistic and communistic organizations in the 
United States and that the leaders of the latter organizations are 
gleefully watching so-called religious leaders attempting to accom- 
plish things which they themselves could not hope to accomplish. 
The editorial then referred to the Mississippi mortmain statute 
enacted in the Constitution of 1890. Under that statute Mississippi 
citizens were forbidden to leave property of any kind or to make a 
donation of any kind to a religious organization. The statute was 
enacted, the editorial points out, by a small group of foolish men, 
whose aim was to cripple the Catholic Church. But the statute 
actually caused more harm to non-Catholic religious bodies than 
it did the Catholic ones and during the forty-seven years during 
which it remained in effect non-Catholic churches lost millions of 
dollars. It then enumerated some of the practices which a doctrine 
of complete separation of Church and State would eliminate in 
Mississippi, viz., the holding of public school graduations in Protes- 
tant churches, the maintenance of various religious organizations 
on campuses of schools receiving public aid, and the employment of 
ministers as teachers in public schools. The realization of results 
of this kind should make Protestants hesitate before glibly en- 
dorsing the tactics of the POU. 
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In spite of a message from William Green, President of the 
American Federation of Labor, with which the American Feder- 
ation of Teachers is affiliated, in which Mr. Green stressed the 
American Federation of Labor’s stand that services be given all 
children without discrimination for any reason, the thirty-second 
annual Convention of the Teachers’ group, by a vote of 173-111 
cast after a three-hour debate, placed itself on record as opposed 
to free bus transportation for pupils who do not attend public 
schools, thus taking its stand by the side of the National Educa- 
tion Association. 

The Central Conference of American Rabbis expressed unani- 
mous opposition to Federal or State aid to educational institutions 
maintained by religious groups. 

During July and August, the Gallup Poll placed before a typical 
group of 3250 persons the question, “ If the present bill in Congress 
is passed which would give three hundred million dollars in aid to 
the poorer States, should this money go entirely to public schools 
—or should part of it go to parochial schools?” 41 per cent. of 
the answers favored aid to parochial schools; 49 per cent opposed 
it; 10 per cent were undecided. Among manual workers, the ratio 
was 49 to 39 per cent in favor of aid to parochial schools; in the 
age group, 21-29, the ratio was 49 to 42 per cent in favor of such 
aid; among Democrats, it was 47 to 43 per cent in favor of aid; 
among Republicans, it was 56 to 34 per cent against aid to 
parochial schools. A higher percentage of answers favoring aid 
might have resulted had the question more accurately represented 
the Catholic position; i.e., had it asked whether part of the money 
should go to pupils attending parochial schools (not to the parochial 


schools as such). 
% % & % # 


New Mexican ARIDITY 


The formal judgment in the New Mexico case against the reli- 
gious who had been teaching in public schools was rendered more 
than eight months after the close of the trial; it was in complete 
harmony with the findings as expressed in the earlier ruling of the 
court, inasmuch as the latter rejected a motion by the defense to 
modify or throw out eighty-one of the ninety-three findings in that 
ruling. Under this decision, the State School Board was enjoined 


442 THE JURIST 


from adopting a list of text books for any particular school, from 
distributing text books to schools not supported by tax funds, and 
from issuing “ indoctrinated ” text books to Catholic schools. By 
inference this could be construed as declaring unconstitutional the 
State statute which actually provides for the distribution of text 
books to pupils regardless of the school attended. On the other 
hand, the ruling of the court spoke of the distribution to schools 
as the act that was forbidden as unconstitutional. Consequently, 
the Attorney General has ruled that it is not unconstitutional to 
distribute the books to individual children and the State School 
Board has accepted this interpretation. 

In Dallas, Texas, two Baptist churches have been asked to per- 
mit the use of their buildings to relieve crowded conditions in the 
public schools. Under the New Mexico decision, this would be 
unconstitutional. 

Hearings have begun in a suit filed in the district court in 
Santa Fe, seeking the discharge of four public school teachers in 
Lindrith, New Mexico, because they “fostered the teaching of 
Protestant denominational religious teachings ” during class hours. 
The complaint avers that the teachers used denominational reli- 
gious books in the school; distributed Baptist and Presbyterian 
publications to students during school hours; participated in com- 
mencement exercises held in Presbyterian and Baptist churches; led 
prayers of a sectarian and denominational nature at weekday as- 
semblies of pupils; and permitted the preaching of religious sermons 


to the pupils, in some cases by the school janitor. 
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RELEASED TIME 


One-half the total number of public school superintendents inter- 
rogated by the National Education Association on the question of 
released time replied and of these, one-fourth indicated that the 
systems they represented provided for some sort of religious in- 
struction for their pupils. More than half of those responding in- 
dicated that such a practice had never been adopted. About six 
per cent of the responses indicated that the practice had been dis- 
continued because of the ruling of the Supreme Court of the United 
States in the McCollum case. 

In Virginia, a released time program, sponsored by the Protestant 
Virginia Council of Churches, enrolled fifty-five thousand pupils. 
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98.5 of the total eligible. Three counties outlawed the program 
last year and another will do so during the ensuing year. The 
plan adopted by the Arlington, Virginia, school board provides for 
the dismissal of the pupils at two o’clock in the afternoon instead 
of at three-thirty and for the religious instruction of those who 
remain after the dismissal hour. 

A similar plan has been held to be constitutional by the Attorney 
General of Wisconsin, provided the instructions are given off the 
school premises and provided that the tax-supported school’s co- 
operation or jurisdiction over the pupils cannot be employed to 
facilitate the children’s attendance. 

On the other hand, the Attorney General of Colorado has ruled 
that a program of released time on or off the public school premises 
is illegal. 
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BENEFICIARIES OF Monx’s War-TIME INSURANCE 


A Federal court has upheld the Veterans’ Administration in pay- 
ing ten thousand dollars under a war-time insurance policy to the 
brothers and sisters of Rev. Eugene E. Polhemus, O.S.B., instead of 
to Rt. Rev. Patrick O’Brien, O.8.B., Abbot of St. Mary’s Abbey, 
Newark, who had been named beneficiary by Father Polhemus. 
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New Bus Law 1n MASSACHUSETTS 


The House and the Senate of Massachusetts have enacted a bill 
allowing the State to reimburse cities and towns for the transpor- 
tation of children to all schools. This provision adds to the pre- 
existing bus law, in regard to children attending parochial schools, 
an additional favorable concession. 

Fifteen Protestant ministers of Greater Boston had signed and 
filed with the Attorney General an initiative petition seeking the 
repeal of the 1938 Massachusetts statute permitting the transpor- 
tation of private and parochial school pupils at public expense. 
The petition was filed for the National Committee of the League 
Opposed to Sectarian Appropriations. Its chairman admits the 
necessity of taking this action because of the ruling of the Supreme 
Court of the United States in the Everson (New Jersey) case and 
because of the hopelessness of seeking a reversal of this decision. 
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If the Legislature of the Commonweaith should not act in accordance 
with the petition, five thousand signatures would be needed to place 
the issue on the 1950 State ballot for a vote by the people at large. 


% % % + + 


BIBLE-READING IN MAINE 


A seven-signature petition has been addressed by a former munic- 
ipal judge to the Supreme Court of Maine, asking that Bible- 
reading in public schools be declared unconstitutional. 
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Wisconsin INCOME TAx DEDUCTION 


Wisconsin has by statute authorized, as to income liable to State 
income tax payments, the exemption of contributions made to 
national religious organizations as well as those made to State 
religious organizations. 
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STERILIZATION HEARING IN CALIFORNIA 


A bill to guarantee a hearing before the Superior Court to in- 
mates of mental institutions now subject by law to sterilization at 
the direction of the hospital, has passed the California lower house 
with only one dissenting vote. 
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MaryYLAND OATH OF OFFICE 


The Prince Georges County Circuit Court in Maryland has held 
that a statute of 1854 requiring Maryland officials to swear to a 
belief in the Christian religion or in a hereafter of rewards and 
- punishments was superseded and by implication repealed by the 
Declaration of Rights (Article 37) in the Maryland Constitution 
of 1867, which requires of them only an oath to uphold the Con- 
stitution of the United States, to bear true faith and allegiance to 
the State of Maryland and its Constitution, and to fulfill the obli- 
gations of the respective office with the best of the incumbent’s 
skill and judgment, without mention of God or religious belief. 
This ruling permitted a pantheist to take his seat as an elected 
member of a town council without an oath having religious impli- 
cations. The official involved had previously served a term in the 
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council. Before assuming his seat at the beginning of that term 
he took an oath acknowledging belief in God. The test case arose 
because in the present instance he was asked to take an oath in 


accordance with the terms of the statute of 1854. 
s * *& * + 


ANTI-DISCRIMINATION STATUTES 


During the past four years State laws have manifested the re- 
sults of the movement, towards fair practice in regard to racial 
distinction. Indiana has provided against segregation in public 
schools; Connecticut and New York have applied the same prin- 
ciple to the National Guard; Wisconsin has also applied it to the 
public schools, imposing on members of school boards guilty of 
an infraction of the statute a fine which can range from fifty dollars 
to two hundred and fifty dollars, and six months imprisonment; 
and Oklahoma has amended its statutes to permit negroes to attend 


institutions of higher learning under specified conditions. 
= * *% * * 


CANADIAN APPROPRIATION 


The Canadian Federal Department of Health has granted three 
hundred thousand dollars to Laval University for a mental hygiene 
program in its department of psychiatry. 


* * * * * 


Mexican SANCTIONS AGAINST COMMUNISM 


The College of Penal Studies of the Supreme Court of Mexico 
is considering an amendment to the penal code to protect demo- 


cratic institutions against Communism. 
* t & % * 


Costa Rica’s CONSTITUTION 


Costa Rica’s Constituent Assembly, redrafting the Constitution 
of that country, has accepted Article 66 of the Constitution of 1871 
which permits, provided there is no infraction of the demands of 
common morality, the free exercise of any creed but names the 
Catholic Faith as the religion of the State. The Assembly also has 
removed a provision which would have made it impossible for a 


priest to be elected to Parliament. 
* * % # * 
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NAME OF Gop OMITTED AT GENEVA 


The Diplomatic Conference at Geneva decided, in the absence 
of many representatives of the Western Nations, to omit the Name 
of God from the preamble of the new constitution drafted for the 


protection of war victims. 
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MopERNIZATION IN SWEDEN 


Drafted by a special government commission which has been 
holding sessions for six years, a bill to be introduced next year into 
the Swedish Parliament permits the founding of convents and 
monasteries; gives non-Lutheran pastors the right to officiate at 
marriages; allows citizens to abandon the State Church without 
specifying the religion which they intend to embrace; relieves those 
who do not belong to the State Church of the burden of paying 
one-half the church dues; and excuses from Bible classes in the 
schools children of denominations whose teaching differs greatly 
from that of the State Church or who do not belong to any de- 
nomination (requiring, however, some religious training in the case 
of the latter). 
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BELGIAN CABINET 


The elections held in Belgium on June 26 gave the Christian 
Social Party one hundred and five seats to the twenty-nine won 
by the Liberal Party. A coalition Cabinet has resulted. In it 
nine of the ministers are Catholic, while eight belong to the Liberal 
Party. 


* * % * * 


AusTRIA Provipes Reiicious INstrucTION 


By a unanimous vote the Austrian Parliament reintroduced the 
system of religious instruction formerly maintained in that coun- 
try. Under its provisions, the government pays the salaries of the 
religious teachers in the schools that existed prior to the Nazi 
annexation; it permits, however, the exemption of children whose 


parents make a written request for it. 
* * * * * 
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ELECTIONS IN WESTERN GERMANY 


In the national elections held in Western Germany the Christian 
Democrats were overwhelmingly victorious, winning 139 of the 402 
parliamentary seats with a total vote of 7,357,579. The Social 
Democratic Party (Socialists) won 131 seats; and the Commu- 
nists, 15 (the Communists obtained only 1,360,443 votes). Eighty 
per cent of the eligible voters went to the polls. The results of the 
election amounted to a Catholic protest against the slurs of the 
Socialist Dr. Kurt Schumacher upon the Church, against the un- 
willingness of the Socialists to recognize the Concordat, and against 
their opposition to the right of parents to determine the type of 
education to be given their children. The winning party is made 
up of middle class voters and Catholic workers. It has placed 
Theodor Heuss in the presidency and Konrad Adenauer at the 
head of the coalition cabinet in which it has eight of the thirteen 
portfolios. 
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PAROCHIAL SCHOOLS IN BAVARIA 


The Bavarian Supreme Court has declared that the attempt of 
the Socialist administration of Nuremberg to suppress parochial 
schools violates Bavaria’s Constitution. 
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SUPPRESSION IN OSNABRUCK 


Catholics in the Russian-controlled Mecklenburg area of the 
Osnabruck Diocese must use stables and restaurants as churches, 
according to a complaint of Bishop William Berning. 
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CHICANERY IN CZECHOSLOVAKIA 


In Czechoslovakia all church schools have been nationalized; all 
Catholic papers have been suppressed; pilgrimages have been for- 
bidden; all Catholic books in publishing houses have been con- 
fiseated and destroyed. The government publishes a bulletin for 
the Catholic clergy purporting to be an official church publication, 
but the editorial work on it is done by apostate and suspended 
priests and by members of non-Catholic denominations. Arch- 
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bishop Beran has warned that those who contribute articles to it 
will be automatically excommunicated. Moreover, the former 
Catholic charitable organization, Charitas, has been taken over by 
the national administration. 

The government has also sponsored a “ Catholic Action Com- 
mittee”, which paradoxically proclaims loyalty to the Roman 
Catholic Church and recognizes the Pope as the visible head of the 
Church, but rejects attempts from abroad to encroach on the rights 
of the nation and the State, repudiates any orders from abroad of 
a political nature, and expresses its regret that the hierarchy has 
imposed ecclesiastical sanctions on priests whose only offense has 
been loyalty to the People’s Democratic Republic. The document 
proclaiming this policy was signed by sixty lay persons. The Com- 
munist Press claims that three hundred of the six thousand priests 
in the country are in agreement with it. A Dominican prior pro- 
tested that his name was appended to the document without his 
consent. The organization has been condemned by the hierarchy 
and by the Holy Office as schismatic. 

The government has warned that religious orders which refuse 
to affirm their loyalty to the Communistic State of Czechoslovakia 
will be outlawed. Moreover, it has threatened that the one hundred 
and three convents and monasteries there will be closed unless they 


ask for government permission to operate. 
* 7 * * * 


CONSECRATION OF BISHOPS IN CZECHOSLOVAKIA 


On August 14, seven bishops, a papal administrator and six 
thousand of the faithful attended, at Trnava, the consecration of 
two titular bishops by Archbishop Joseph Matocha of Olomouc. 
On September 17 Most Rev. Kajetan Matousek was consecrated 
in St. Ignatius’s Church, Prague. He is Archbishop Beran’s 
second auxiliary. 

* & * = * 


IrisH SYMPATHY FOR CZECHOSLOVAKIA 


The Irish Bishops, meeting at Maynooth, sent a message of 
sympathy to Archbishop Joseph Beran and assured him of the 
prayers of the Irish people. 


* 2 * * » 
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TRIESTE VOTES TO BELONG TO ITALY 


By a vote of 106,973 against 61,136 the City of Trieste ex- 
pressed its will to be joined to Italy. 


* % * & * 


CoMMUNISTIC REFRAIN IN YUGOSLAVIA 


The clash between Tito and Stalin has in no way diminished the 
attacks of the Yugoslav Government on the Church. They con- 
tinue through a process of harrying the adult faithful and pervert- 
ing the youth. Collections in the churches are also forbidden; 
transportation difficulties are placed in the way of the hierarchy; 
pilgrimages are discouraged; priests are required to seek the ap- 
proval of the government for the exercise of their functions; school 
teachers are indoctrinated with the principles of Marxism at their 
regular meetings; the religious beliefs of students are mocked and 
students found guilty of religious activity are severely punished, 
even with death. One hundred and thirty priests are in prison. 
A spurious Catholic Action group has been set up. An attempt to 
win over the younger clergy is in the making, principally with the 
bait of promotion to posts paying high salaries and with threats 


against those who refuse to cooperate. 
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RuUMANIAN PURGE 


Bishops Aaron Marton of Alba Julia and Anton Durcovici of 
Jassi, both members of the Latin Rite in Rumania, have been ar- 
rested. The other three members of the Latin Rite Hierarchy had 
been deposed in October of last year, at approximately the time 
that the six bishops of the Oriental Rite were arrested. There is 
now functioning in Rumania no bishop at all for the 1,200,000 
members of the Latin Rite and the 1,500,000 members of the Orien- 
tal Rite. 

On August 15th, all religious orders were dissolved; fifteen in- 
stitutes were affected by the decree: fourteen thousand Sisters and 
one hundred monks. These will be permitted to retire to cloisters 
and monasteries set aside for them; to enter homes for the aged; or 
to give up the religious life and to register for work at local em- 
ployment bureaus. 
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OrTHODOX PROPERTY IN PALESTINE 


All Russian Orthodox property in Palestine, worth four million 
dollars, will be taken over by the Soviet Government and the Red 
Russian Orthodox Church under a decree of the Israeli Parliament. 
Under the British Mandate, this property was held by local Russian 
Orthodox churchmen who had denied the jurisdiction of the 
Patiarchate at Moscow. 


* = * * = 


PASTORAL OF THE JAPANESE HIERARCHY 


In a joint pastoral issued on the Feast of Pentecost the Japanese 
Hierarchy condemned the advocacy of artificial birth control, as 
a precedent referring to the condemnation of the practice of abor- 


tion and infanticide by St. Francis Xavier. 
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SINGAPORE Fosters CONTRACEPTION 


The Municipal Commissioners of Singapore have legalized the 
dissemination by public welfare clinics of information regarding 
birth control. 
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Tactics OF CHINESE COMMUNISTS 


Among the sly tactics adopted in China for the gradual suppres- 
sion of religion are the following: the discrediting of missionaries 
as foreigners and as spies; the placing of difficulties in the way of 
attending religious services through a system of permits that the 
faithful must obtain to do so; and the degradation of places of 
worship and of the ministers of religion, v. g., through the borrow- 
ing of cathedrals for Communist meetings and through the inter- 
ruption of Mass for an alleged violation of an ordinance for which 
the bishop celebrating the Mass was compelled to sweep the streets 
while the congregation awaited his return. 


= 


Honk Review 


THE CANONICAL SEPARATION OF CONSORTS. A historical 
synopsis and commentary on Canons 1128-1132. By Rev. 
Eugene A. Forbes, A.B., S.T.L., J.C.L. The University of 
Ottawa Press, Ottawa, Ontario, 1948. Pp. 286. 


The present work is a doctoral dissertation in the field of canon 
law, written at the Catholic University of Ottawa. The subject 
matter is presented under the classifications of historical synopsis 
(pp. 19-126) and canonical commentary (pp. 129-244), after which 
follow the author’s conclusions, three appendices, and the bibliog- 
raphy. 

In the historical synopsis the writer lays the theological doc- 
trinal ground of his subject matter, the indissolubility of marriage. 
In this treatment there are discussed with precision the doctrines 
in respect to conjugal separation in the Old and the New Testa- 
ment, especially in regard to the bill of divorce. The presentation 
is well controlled, as is evidenced by the citation of ample source 
material. 

The treatment of separation according to Roman law will be 
found interesting and informative. The Roman law view of mar- 
riage is well portrayed: “Since, for the Romans, marriage was a 
consensual contract, it was a principle of Roman law that sepa- 
ration ought to be as free as marriage. While the law penalized 
causeless separations, yet in principle it maintained the perfect 
freedom of the consorts to break their marriage bond at will (p. 48). 
. .. Marriage for the Romans was a consensual contract, freely 
entered into and almost as freely broken. Easy divorce, then, was 
but a logical conclusion from the Roman marriage premises” (p. 
54-55). It was this unfortunate state of things with which 
Christianity with its teaching of indissolubility of marriage, as pro- 
pounded by the Fathers and Doctors of the Church, had to con- 
tend. The author makes a brief but searching authoritative study 
in the doctrine and practice of the Church from apostolic times to 
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the era of Gratian in the twelfth century. The work shows suc- 
cessfully how the Decretum of Gratian incorporated and re- 
affirmed the doctrine of the indissolubility of marriage, which, 
however, allowed separation to the innocent spouse on the ground 
of adultery, while the conjugal bond remained intact. Gratian 
emphasized the requirement that such separation must occur 
through the intervention of judicial authority. Whether separation 
for this cause could be effected by the private initiative of the in- 
nocent spouse was a question unsettled in the Decretals and among 
the earlier commentators on decretal law. The question indicates 
clearly an important concern with the juridic aspect of separation, 
as does also the admissibility of violent presumptions to prove the 
crime of adultery. The ecclesiastical trial was conducted with the 
formalities of Roman law procedure. The ecclesiastical law did 
not recognize a double standard of conduct or misconduct for man 
and woman respectively. Canonists and theologians based their 
doctrines upon and developed them from the Corpus Iuris Canonict. 

The author gives due prominence to the dogmatic teaching of the 
Council of Trent concerning separation of spouses. The post- 
tridentine period is covered by the presentation of many decisions 
in particular cases before the Holy See, involving separation with- 
out dissolution of the conjugal bond. These cases belong exclu- 
sively to the ecclesiastical tribunal; civil courts have jurisdiction 
concerning property claims. 

The historical synopsis covers about half of the dissertation. 
This disposition is justified because, as the author points out, The 
Code of Canon Law in respect to the present subject matter repre- 
sents in the main a restatement of the Church’s pre-Code juris- 
prudence. 

The second part of this work deals fully with the present ecclesi- 
astical legislation concerning the separation of consorts from com- 
munal life of bed, table, and cohabitation, both perpetual and 
temporary. The author handles well his source material, which 
appears in his copious annotations. 

While the bond remains intact, the one and only cause of per- 
petual separation is adultery of one of the consorts; according to 
the common opinion bestiality and sodomy are reckoned as adul- 
tery. All other causes pretend only to a temporary separation. In 
effect they must spell out danger of grave spiritual or material loss 
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to one of the consorts. The conditions and circumstances required 
by law for separation are treated in detail and at length, both as to 
substantive and procedural law. Duly emphasized is the fact that 
marriage is not a private affair; that it is a public concern of the 
Church that consorts live together. Hence also it is aptly pointed 
out that the Defender of the Bond and especially the Promoter of 
Justice should intervene in the procedure. Above all, the matter of 
separation may never be an ex parte procedure. It is strange to 
note that the author attributes competence in administrative pro- 
cedure to the Ordinary “.. . of the place where either [of the 
parties] is actually staying ” (p. 194), though neither has domicile 
or quasidomicile there. Supposedly the author has in mind, though 
he does not state, the case of a vagus (can. 94, §2). It seems con- 
fusing to the reader to observe (p. 225) on the one hand, that the 
adultery of the previously innocent party, perpetrated after the 
separation by ecclesiastical authority for adultery of the other, does 
not, by common opinion, restore to the latter (the first adulterer) 
the right of community of conjugal life; only to discover, on the 
other hand, contrariwise ‘There is no doubt that the innocent’s 
committing the sin gives his partner the right of action before the 
ecclesiastical court to sue for resumption of marital life.” The 
question: how can he have the right of action if he has no right to 
the object of the action? 

It would have been desirable to explain the concept and effect of 
the husband as “head of his wife” in respect to the obligation of 
cohabitation (p. 136). ; 

The author states (p. 130): ‘Community of marital life quoad 
torum belongs to the ordo privatus, and does not, as a general rule, 
concern the public authority of the Church. It is a res occulta and 
does not concern the Church legislating as a public society. .. . It 
would concern the public authority only per accidens, e.g., by rea- 
son of resultant scandal .. .” It is difficult to agree with this 
proposition. The Church does expressly legislate on the subject in 
can. 1128. This fact the author himself points out (p. 1386): “ It 
must be remembered that there are three principal parts to the 
communio vitae coniugalis mentioned in Canon 1128, viz. com- 
munity of bed, board and cohabitation, citing a decision of the 
Rota. It seems that the consort has a legal right to community of 
bed, board, and cohabitation, and that this right in respect to any 
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one of its mentioned constituent parts is of public concern as to the 
Church, in view of harmonious conjugal union, domestic tranquil- 
lity, and more precisely in view of the primary and secondary ends 
of matrimony. Hence also appears hardly tenable the unqualified 
statement regarding (p. 137) “. . . the case when they had made 
a pre-marital pact to reside in a certain place. This pact would 
have to be observed. She would not have to follow him in these 
instances: if some unforeseen grave cause led the husband to change 
domicile; ...” Such a question would have to be settled by public 
ecclesiastical authority, for as the author states (p. 137): “Co- 
habitation of the consorts is a matter of the public order, for mar- 
tiage is a social institution. Whether the spouses do, or do not, 
live together is the concern of the public authority, the Church. 
. .. The general rule is that the consorts cannot separate for a 
long period of time on their own authority, but need the authori- 
zation of the Church to do so. It belongs to the sphere of the 
Church to decide if their reasons for separating be just and if so 
to permit the separation to take place.” The author may be 
thought to have his previous statement so understood. 

The clause of canon 1128, nist wusta causa eos excuset, is well ex- 
plained: ‘“ The gravity of the Just cause must be measured by the 
gravity of the obligation from which relief is being sought. The 
seriousness of the ‘just cause’ in any particular Canon must be 
in direct proportion to the seriousness of the obligation which that 
Canon prescribes.” Perhaps the jurisprudence of the Church, mak- 
ing the additional requirement of rationabilis causa, expressed in 
can. 84, §1, accounts for the severe attitude of the Church in re- 
spect to prohibiting civil divorce actions in France (p. 206-210). 

The question of the permissibility of suing at civil law for di- 
vorce is well treated; this matter will be found very helpful. It 
may, however, be pointed out that one cannot classify among the 
civil effects of separation the question of the custody and support 
of children (p. 240), in the sense of mere civil effects. 

While it would have been desirable to have an index, the table of 
contents compensates to some extent for its omission. This volume 
is well worth the author’s efforts. It will be very useful in the 
chancery office especially, and also in the hands of civil lawyers. 


J. ScHMipt 
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GENERAL 


On August 17, Pius XII addressed a gathering of the faithful assembled in 
Berlin to observe the golden jubilee of the Pope’s ordination. 


* % * *% % 


Eugene Cardinal Tisserant, Secretary of the Sacred Congregation for the 
Oriental Church, acted as Papal Legate of the Eucharistic Congress held in 
Nancy. ; 


% *% . a *% * 


Most Rev. Ettore Felici, Titular Archbishop of Corinth, has been named 
Apostolic Nuncio to Hire. He had been forced to leave the Nunciature in 
Yugoslavia in 1941. 

7 * Sa # % 

Julian Augusto Saldivar has been named Minister Plenipotentiary Extra- 

ordinary to the Holy See from Paraguay. 


< = # & = * 


Dr. Felipe 8. Portocarrero, Peru’s Ambassador to the Holy See, presented 
his credentials to the Pope at Castelgandolfo. 
% * * % % 


India’s first minister to the Vatican is Dhirajlal Bhulabbai Desai. The 
Apostolic Internuncio to India is Most Rev. Leo P. Kierkels, C.PP.S., who 
previously served as Apostolic Delegate. 


* 4 % * % 


On August 15, the Most Rev. Apostolic Delegate to the United States, 
pontificated in the community chapel in Dubuque of the Dominican Sisters 
of Sinsinawa, Wisconsin, to commemorate the Sisters’ observance of one 
hundred years of service. He also read a message of felicitation from the 
Pope. 

% * % * * 

Monsignor Bruno Vittori has been assigned to the post of Auditor at the 
Apostolic Delegation, succeeding Monsignor Luigi Raimondi who takes the 
post of Auditor of the Apostolic Internunciature at New Delhi. 

* * * * % 

Most Rev. Francis J. Haas, D.D., Ph.D., preached at the Labor Day Mass 
celebrated in Holy Name Cathedral, Steubenville, by Most Rev. John K. 
Mussio, D.D. Most Rev. Charles F. Buddy, D.D., preached at the Mass 
celebrated to observe Labor Day at the new Mission Bay project. Rev. 
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Wilfrid Parsons, $.J., preached on Labor Day at the Mass at which Most 
Rev. Michael J. Ready, D.D., presided. In connection with Labor Day ob- 
servance a Mass was celebrated in St. John’s Cathedral, Cleveland, by Most 
Rev. Edward F. Hoban, D.D., at which the sermon was delivered by Rev. 
John F. Cronin, 8S. At a similar observance in the Cathedral in Chicago, 
the sermon was delivered by Rt. Rev. Msgr. John P. Boland. 


% = + = = 


On July 28, Most Rev. Joseph F. Busch, D.D., Bishop of St. Cloud, cele- 
brated a Pontifical Mass in observance of the sixtieth anniversary of his or- 
dination. The sermon was delivered by Most Rev. John Gregory Murray, 
D.D., Archbishop of St. Paul. Most Rev. Thomas A. Welch, D.D., spoke at 
the dinner in the name of the members of the Hierarchy in attendance. 


= + = = = 


Most Rev. Constantine Bohachevsky, D.D., Apostolic Exarch for the Cath- 
olic Galicians of the Byzantine Rite in the United States, has celebrated the 
silver jubilee of his consecration. 


* = * % = 


On August 24, Most Rev. William O. Brady, D.D., Bishop of Sioux Falls, 
celebrated the tenth anniversary of his consecration and of his appointment 
to that See. 


= + * = = 


On September 14, Most Rev. Patrick A. O’Boyle, D.D., Archbishop of 
Washington, preached at the twenty-second annual votive Mass of the Holy 
Ghost, celebrated by Rev. James B. Roberts, J.C.D., in St. Andrew’s Church, 
New York City, in connection with the opening of the Fall Term of the 
courts. 

* *¥ = 7 = 
Most Rev. William T. Mulloy, D.D., Bishop of Covington, preached at the 


opening Mass of the Pax Christi International Congress held at Lourdes, 
July 21-24. 


os * * = % 


The tenth national Liturgical Week was observed in St. Louis August 22- 
26. On August 25, in connection with the observance, a Pontifical Mass was 
celebrated by Most Rev. Joseph E. Ritter, D.D., Archbishop of St. Louis. 


* * * = * 


Most Rev. Joseph Rummel, D.D., Archbishop of New Orleans, presided at 
the seventy-fifth anniversary celebration of the Institute of the Immaculate 
Conception, founded in Louisana in 1874. 


* * * % * 


_Most Rev. Richard J. Cushing, D.D., Archbishop of Boston, addressed the 
sixty-third annual convention of the State Federation of Labor. 


* *% * * * 
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On October 12, Most Rev. Robert E. Lucey, D.D., will celebrate a Ponti- 
fical Mass in the Cathedral of San Fernando in commemoration of the 
seventy-fifth anniversary of the establishment of the Diocese (September 3, 
1874). 


= = = % % 


June 17-29, the Catholic Theological Society of America held its annual 
convention in Cincinnati. 


% = * = % 


August 6-10, in San Francisco, the Central Verein of America held its 
ninety-fourth annual convention in conjunction with the thirty-fourth meet- 
ing of its Auxiliary, the National Catholic Women’s Union. 


@ t * % % 


Most Rev. Joseph E. Ritter, D.D., Archbishop of St. Louis, celebrated a 
Pontifical Mass in connection with the thirty-fourth annual convention of 
the Catholic Hospital Association held in St. Louis. The sermon at the Mass 
was preached by Most Rev. Rosario Broedeur, D.D., Bishop of Alexandria, 
Ontario, Episcopal Chairman of Canada’s Hospital Council. 


* + % ¢ * 


August 8-10. the seventy-seventh annual convention of the Catholic Total 
Abstinence Union of America was held in Philadelphia, marking, as special 
to the 1949 meeting, the centenary of the visit to the United States of Father 
Theobald Matthew. 


*% # % = % 


September 20-23, the thirteenth annual meeting of the Confraternity of 
Christian Doctrine was held ia Milwaukee. 


*% * % a * 


September 7-10, the thirty-fifth annual convention of Newman Clubs was 
held in Chicago. 

% F %& = % 

August 24-28, the eighteenth annual convention of the International Feder- 
ation of Catholic Alumnae was held in Chicago. It was opened with Mass 
celebrated in Holy Name Cathedral by Rt. Rev. Edward B. Jordan, Vice 
Rector of The Catholic University of America. 


2 % *% * % 


September 17, 18, the third International Congress of the Legion of Mary 
was held in Seattle. 
% = % % * 


Most Rev. J. Francis A. McIntyre, D.D., Archbishop of Los Angeles, ad- 
dressed the twelfth annual national Catholic Theater Conference held in Los 


Angeles. 


* * * * * 


458 THE JURIST 


‘Most Rev. Roman R. Atkielski, D. D., Auxiliary of Milwaukee, celebrated a 
Pontifical Mass to open the thirtieth annual convention of the Catholic 
Slovak Union of America, held in Milwaukee, August 28-September 3. 


* *% = * * 


September 4-9, a Congress of Historians of Mexico and the United States 
was held in Monterrey, Mexico. 
* * * = % 


June 27-29, the thirtieth annual Franciscan Educational Conference was 
held at St. Bonaventure’s College. 


+ * = = * 


July 19-21, the third annual meeting of the Interprovince Conference of 
the Conventual Franciscans was held at Our Lady of Carey Seminary, Carey, 
Ohio. 

* * 2 L = 

By virtue of the extent and the quality of engineering research, The Cath- 
olic: University of America has been elected to active membership in the 
Engineering College Research Council of the American Society for En- 
gineering Education. 

+ * = * = 

The University of Notre Dame will receive from the Rockefeller Foun- 
dation $69,000 over a three-year period for the work of a committee which 
will be formed to organize publications and to direct research in the field of 
international relations, with special attention to the interrelations of religion, 
democracy and international order. 


* * = * * 


Archbishop Arthur Hughes, Internuncio to Egypt, died in England at the 
age of 47. 


* . 7 * * 
Associate Justice Frank Murphy, of the Supreme Court of the United 
States, died at the age of 59 and was buried July 22. 


¥ * = © bd 


DIGNITIES 
Most Rev. Joseph P. Hurley, D.D., Regent of the Apostolic Nunciature at 
Belgrade, has been raised to the rank of a personal Archbishop. 
% % = & # 
Norman Cardinal Gilroy has been named Papal Legate to the Plenary 
Council of India to be held in Bangalore in January. 
* *% * * * 


Most Rev. Emmet M. Walsh, D.D., formerly Bishop of Charleston, has been 


named Coadjutor to Most Rev. James A. McFadden, D.D., Bishop of Youngs- 
town. 


* x * * * 
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Most Rev. John B. Grellinger, D.D., Titular Bishop of Syene and Auxiliary 
of Green Bay, was consecrated on July 14 by Most Rev. Moses E. Kiley, 
D.D., Archbishop of Milwaukee. The co-consecrators were Most Rev. Stanis- 
laus V. Bona, D.D., Bishop of Green Bay, and Most Rev. Albert G. Meyer, 
D.D., Bishop of Superior. The sermon was preached by Most Rev. Leo 
Binz, D.D., Coadjutor of Winona. 


* * * * * 


Most Rev. Maurice Feltin, D.D., aged 66, has been named Archbishop of 
Paris. He was appointed Bishop of Sens in 1927 and Archbishop of Bordeaux 
in 1936. 

; * # +t % * 

- Rev. Denis Omer Strittmatter, O.S.B., has been elected Coadjutor to Rt. 
Rey. Alfred Koch, O.S.B., Archabbot of St. Vincent’s Archabbey, Latrobe, Pa. 


* * % * % 


Rev. Daniel Harrington, of the Diocese of Helena, has been named Spiritual 
Director of the North American College, Rome. 


* * % * % 


Rev. Thomas J. McCarthy, Ph.D., has been appointed Director of the 
Bureau of Information of the National Catholic Welfare Conference. 


*% % % *% ¥ 


Very Rev. Patrick Russell, O. Carm., has been reelected Provincial of the 
American Carmelite Province of St. Elias. 


% % * * % 


Very Rev. J. Francis Tucker, O.S.F.S., has been elected General Councilor 
of the Oblates of St. Francis de Sales. 


% * * % * 


Very Rev. John J. Cavanaugh, C.8.C., has been named President of Notre 
Dame for another three-year term. i 


% * * % % 


Very Rev. James F. Maguire, S.J., has been appointed President of Xavier 
University, Cincinnati. 

% % *& % *% 

The following have been named Domestic Prelates: Rt. Rev. Msgrs. Ed- 
ward J. Rodenkirch, John J. Clark, Joseph P. Heller, Leo 8. Kierstein, Frank 
M. Schneider, James E. Kelly, Edward C. Stehling, Clemses J. Zych, William 
P. McDermott, and Anthony G. Weiler, of the Archdiocese of Milwaukee; 
Harold V. Campbell, Gregory Smith, Joseph O’Heron, Achille Sommaruga, 
Eugene A. O'Sullivan, William Kipp, and Bernard J. Froegel, of the Arch- 
diocese of Denver; William M. Bernet, George V. Callahan, James B. Bray, 
Stephen L. Szczepanski, Thomas J. O’Hern, Francis X. Guzy, Daniel Molloy, 
James T. Sullivan, Joseph H. Hoernchemeyer, and Patrick F. Tobin, of the 
Diocese of Buffalo; Richard A. Dowed, Thomas P. Mulligan, John J. Oman, 
Clarence Elwell, Charles M. McBride, and Howard J. Teare, of the Diocese 
of Cleveland; Francis J. Schwendeman and Herman E. Mattingly, of the 
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Diocese of Columbus; Thomas J. Feeney and William B. Schmidt, of the 
Diocese of Davenport; James G. Dowling and John Galvin, of the Diocese of 
Monterey-Fresno; and Eldon B. Schuster and James J. Donovan, of the 
Diocese of Great Falls. 


= + = % = 


The following have been named Papal Chamberlains: Very Rev. Msgrs. 
Leonard W. Lieven and Edmund Goebel, of the Archdiocese of Milwaukee; 
John B. Cavanagh, Walter J. Canavan, Bernard J. Cullen, James P. Flanagan, 
Elmer J. Kolka, and David M. Maloney, of the Archdiocese of Denver; 
Celestine J. Damiano, of the Diocese of Buffalo; Joseph J. McGlynn and 
Matthew A. Howard, of the Diocese of Columbus; Howard Smith, of the 
Diocese of Fargo; and Patrick Daly, William MacLoughlin, Patrick O’Con- 
nor, Francis X. Singleton, and Daniel J. Keenan, of the Diocese of Monterey- 


Fresno. 
= = = = = 


August 12, Fordham University conferred the honorary degree of Doctor 
of Laws on the Hon. Elpidio Quirino, President of the Philippine Republic. 


+ = = = = 


- The following have been named Knights of St. Gregory: August Reiswebr 
and William A. Reiss, of the Archdiocese of Milwaukee; Joseph A. Craven, 
Thomas J. Tynan, Judge Joseph J. Walsh, and T. Raymond Young, of the 
Archdiocese of Denver; and James C. Connell, John T. Feighen, Harry T. 
Nolan, Anthony Poss, Cletus C. Retzel, David H. Scholl, and Wilbert J. 
O’Neill, of the Diocese of Cleveland. 


*% = * = * 


The following have been given the Papal Medal Pro Ecclesia et Pontifice: 
Miss Katherine Mueller and Mrs. William C. Knoernschild, of the Arch- 
diocese of Milwaukee; Mrs. James M. Knight, Mrs. Louis F. McMahon, 
Miss Elizabeth Sheeby, Mrs. J. Leonard Swigert, Mrs. Emmet Knight, and 
Miss Catherine Maloney, of the Archdiocese of Denver; Mrs. Ida F. Etzel, 
of the Diocese of St. Cloud; and Mrs. Alice N. Boucher, of the Diocese of 
Lafayette, State Regent of the Catholic Daughters of America, who received 
the medal on her deathbed. 


% *% * % ¥ 


The Papal Medal Benemerenti was awarded to Mrs. George Kolb, organist 
for forty years at Belgrade, Minnesota, in the Diocese of St. Cloud. 


* . & Sa % 
Brendan F. Brown, J.U.D., LL.M., Ph.D., Secretary of the Riccobono Semi- 
nar of Roman Law in America, for twenty-three years a member of the 


Faculty of the Law School of The Catholic University of America, has been 
named Dean of that School. 


*% * * * * 
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THE CANON LAW SOCIETY OF AMERICA 


The 1949 annual meeting of the Northwest unit of The Canon Law Society 
of America was held in Great Falls, Montana, on September 14. 

His Excellency, the Most Rev. William J. Condon, D.D., Bishop of Great 
Falls, delivered the address of welcome. The morning session consisted of a 
panel discussion on “ Divorce,” with the following subdivisions: 


“The Concept of Divorce and Kinds of Divorce,” the Rev. Leo J. Linahen, 
J.C.D., Promoter of Justice, Archdiocese of Portland; 

“Canon Law and Divorce,” the Rev. Cornelius M. Power, J.C.D., Notary, 
Diocese of Seattle; 

“The Divorce Problem as Seen from the Viewpoint of the Pastor and the 
Curia,” the Rev. John A. Delane, Officialis, Diocese of Helena; 

“Practical Remedies for the Prevention and Lessening of Divorce,” the 
Rev. John J. Coleman, J.C.D., Officialis, Diocese of Spokane. 


At the afternoon session, the invocation was given by the Rt. Rev. Mon- 
signor Thomas J. Hennessy, synodal judge of the Diocese of Great Falls. The 
Rev. Thomas Brockhaus, O.8.B., J.C.D., professor of canon law of Mount 
Angel Abbey, Ore., gave “ A Survey of the Recent Literature in the Field of 
Canon Law.” The Very Rev. Thomas Tobin, §.T.D., J.C.D., Vicar General 
of the Archdiocese of Portland, gave a “Survey of the Recent Decisions of 
the Commission for the Authentic Interpretation of the Code.” 


a 
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Under the auspices of Most Rev. Joseph H. Albers, 8.T.D., J.C.D., the Mid- 
west unit of The Canon Law Society of America held its annual meeting in 
Lansing, October 11, 12. Papers were read as follows: 


“The Administrative Hearing of Separation Cases”, Rt. Rev. Monsignor 
Edward M. Burke, J.C.D., Chancellor, Archdiocese of Chicago; “ Practical 
Problems of Tribunal and Chancery ”, Very Rev. Monsignor Harold J. Bolton, 
Ph.D., S.T.D., J.C.L., Officialis, Diocese of Saginaw; and “Conditio contra 
Bonum Prolis”, Rev. N. Orville Griese, S.T.D., J.C.D., Vice Chancellor, Dio- 
cese of Green Bay. 
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513 VI, 108, 110 567 -VII, 423 
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536 VI, 120, 122, 123 596 VI, 112 
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VII, 319, 320 

IX, 373, 385 

VIII, 83, 84 
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VII, 216, 230 

IX, 163, 180, 181 
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VII, 91 

VI, 76-78 

VII, 89-91 

VII, 90 

VIII, 322 

IX, 107 

VIII, 80, 426; IX, 373 

VII, 398-400; IX, 163, 173, 174 

VII, 407-409; IX, 17-20 
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VI, 78-80; VII, 230; IX, 41, 
385 


VII, 217, 230; VIII, 245; IX, 
169, 336, 385 

VI, 78-80 

VII, 90 

VII, 90; IX, 161 

VII, 91; LX, 174 

VII, 91; IX, 163, 174 

VI, 78-80 

VIII, 457-460; IX, 251 

VIL, 216 

VII, 216 J 

VII, 211-233; VIII, 366, 367; 
IX, 87-89, 109, 110, 261, 262 

VII, 71, 72, 77; 1X, 176 

VI, 71, 72 

VII, 216, 231 

VII, 215, 224; VIII, 426 

VII, 77, 211, 216, 221; VIII, 
457 


VII, 70, 71, 211, 212, 221 

IX, 175 

VII, 214, 224 

VII, 216 

VII, 216 

VII, 217, 230; IX, 41 

VII, 217, 230; VIII, 245; IX, 
169, 175 

VII, 217 
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VII, 215, 224 
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VIII, 452-454 

VII, 410, 411; VIII, 367; IX, 
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VIII, 84, 85 

VIII, 449-452, 455-456; IX, 161 

VII, 196-198; VIII, 105 


VII, 193, 194, 410, 411; VIII, 
69-71; IX, 175-177, 325-331 


VII, 60-64 

IX, 385 

VIII, 337, 338 

IX, 428-438 

VI, 116; VIII, 235, 236, 243, 
244 


VIII, 235-236, 243, 244 
VIII, 454, 455 

VII, 322, 323 

VIII, 66-68, 454, 455 
VI, 116; VII, 323 

VIII, 230-231 

VIII 443, 444, 447, 448 
VIII, 445, 446; IX, 176 
VIII, 445, 446 

VIII, 445, 446 

VII, 416, 417; VIII, 426 
VIII, 437-442 

VI, 151, 423, 538, 539; VII, 339, 


VI, 69, 71, 73, 90; VII, 416, 
417; IX, 168, 181, 182, 311, 
312 


VII, 320, 321 

VII, 198; IX, 94, 95, 169, 170 

VIII, 446, 447 

VIII, 444; IX, 169, 170 

VI, 305, 307, 308, 310, 314 

VI, 111, 306, 307; VIII, 342 

VI ill 

VI, 111; VII, 185 

VI, 307; IX, 170, 172 

VIII, 71-73, 365, 366; IX, 330, 
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VI, 112, 127 
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VIII, 342 

VI, 97 

IX, 418-422 

VII, 227 

IX, 309 

IX, 166, 183 

VI, 100-105 

VI, 100-105; VIII, 216, 218 

VIII, 233 

VI, 76-78 

VI, 96-100; IX, 385 

IX, 161 

VII, 424, 425; LX, 286-305 

VII, 424, 425; IX, 286-305 

VI, 242; VIII, 196-206; IX, 
286-305 

VII, 69, 182, 183, 306, 403-407 ; 
es 227-229, 231, 232; IX, 


VII, 403-407, 413, 414; VIII, 
229,231, 306-322; IX, 41, 385 

VII, 403-405 

VII, 325, 326, 406, 407; IX, 
385 


VII, 403-405 


IX, 161 

VI, 189; IX, 193 

VI, 189 

VI, 345, 346, 358, 496; VII, 
285; VIII, 4, 5, 76, 106, 410, 
418, 422 

VI, 286; IX, 322, 424 

VI, 191, 217, 218; VIII, 395; 
IX, 193 

VIII, 467, 468; IX, 317 

VIII, 426 

VI, 83, 346, 348; VIII, 397, 
466, 467 

VI, 2, 379, 380, 386, 398, 399; 
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VI, 81-84; VII, 187, 205; VIII, 
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VI, 81-84; IX, 318 
VI, 81-84 


NVI, 537; VIII, 465 


VI, 83, 379 

VIII, 462-467; IX, 324 

IX, 163, 166, 183, 184 

VI, 3, 379; VII, 187, 188; LX, 
385 


VII, 418, 419; VIII, 426; IX, 
324 


VIII, 460-462 

1X, 323, 324 

VII, 205, 379, 384, 385; IX, 
320, 321 

VI, 44, 477-502; VIII, 86, 87; 
IX, 324 

VI, 44 

VI, 44; IX, 317 

VI, 44; IX, 161 

VI, 525; LX, 324 

VI, 302; VIII, 466, 467; IX, 
56, 324, 380, 414-416 

VI, 302, 306, 309, 314; VIII, 
466, 467; IX, 56, 321, 380, 
414-416 

VI, 302, 306, 309, 314; IX, 56, 
321, 380 

IX, 414-416 

IX, 380 

VII, 189-191, 307 

VI, 525; VIII, 222 

VII, 307; IX, 108 

IX, 324 

VI, 525 

IX, 161, 318 

VII, 85 

IX, 324 

VII, 79; IX, 379 

VI, 50-76, 536; VII, 79, 80, 201, 
202; VIII, 347, 348; IX, 50- 
64, 324, 425, 438 

VI, 536 

VI, 50-76 

IX, 425 

VII, 418-420; IX, 95-97, 425 
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1089 
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1092 
1094 
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1098 
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VI, 484, 485; VII, 204, 205; 
VIII, 75, 76 

VI, 485-487 

VI, 1-38, 158-168, 212-238, 346, 
347, 350, 354-362, 487, 500- 
502; VII, 283; VIII, 369- 
371; IX, 183, 187-204, 313, 
314, 396-407 

VI, 352-354, 424; VIII, 76; IX, 
34-43, 50-64, 319 

VI, 50-76, 534-538; VII, 304, 
305; LX, 50-64, 379, 438 

IX, 318 

IX, 324 

VII, 305-307 

VI, 366, 370, 488; VII, 189-191, 
307, 308; IX, 318 

VI, 488, 489; IX, 318 

VII, 304, 305 

VI, 489, 490; VII, 217; IX, 317 

IX, 324 

VI, 189, 490-492; VIII, 2, 3, 
170-172, 417 

VI, 495; IX, 324 

VI, 495 

VI, 495 

VI, 367, 370; VIII, 1-17, 170- 
195 


VI, 496; VIII, 467; IX, 320 

VIII, 409 

VIII, 470; IX, 411 

VII, 308, 312, 313 

IX, 323 

VII, 303, 304; VIII, 1-17, 170- 
195; LX, 56, 57, 62-64, 319, 
385 

VI, 496-499; VIII, 393-425; LX, 
21-34, 317, 322, 323 

VI, 306, 526; VIII, 236, 238, 
945, 246; LX, 317 

VI, 306, 312, 313, 526; VIII, 
236, 238, 245, 246; IX, 251, 
321-323 

VI, 294-296; VIII, 460-462; IX, 
108, 317, 322, 323 

VIII, 393-425; IX, 322 

VI, 296, 352-354, 497; VIII, 78, 
79, 393-425; IX, 41, 107-108, 
320, 323 

IX, 319 
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1138 
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VI, 537; TX, 425 

VIII, 407, 412 

VIII, 219; IX, 324 

IX, 323 

IX, 324 

VII, 323, 324 

VI, 537; VII, 302; VIII, 465; 
1X, 163, 177, 318; IX, 425 

VI, 260, 261 

VII, 306, 307; IX, 319 

VI, 524; VII, 72, 191, 192, 306, 
307; IX, 323 

VI, 525; VII, 306, 307; IX, 
415, 416 

VII, 306, 307; VIII, 219-222 

VI, 189, 217; LX, 193 

VI, 367-370; IX, 189 

VI, 357-366; VII, 203, 204, 283; 
IX, 189 

VIU, 77, 78 

IX, 324 

VII, 282 

VI, 345, 346, 351, 358, 359, 362- 
366, 368, 370-377, 496; VII, 
281-293 

VI, 187-212, 499, 500; IX, 194 

VI, 187-212, 499, 500; VII, 341; 
IX, 194, 196, 199, 396-407, 
451-454 

VI, 187-212, 499, 500; VII, 341; 
IX, 194, 196, 396-407, 451- 
454 

VI, 187-212, 499, 500; VII, 341; 
IX, 194, 196; 396-407, 451- 
454 

VI, 187-212, 499, 500; VIT, 341; 
IX, 194 

VIII, 18-40, 206-212, 410; IX, 
373 

VIII, 18-40, 206-212, 410 

VII, 205; VIII, 18-40, 206-212; 
IX, 373 


VII, 303, 304; VIII, 410; IX, 
373 
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VI, 287; VII, 312, 318 
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VI, 287; IX, 380 
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1169 
1181 
1182 
1184 
1186 
1187 
1188 
1191 
1194 
1195 
1196 
1204 
1205 
1206 
1208 
1216 
1221 
1224 
1226 
1228 
1230 
1234 
1238 
1240 
1245 
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1249 
1251 
1252 
1254 
1261 
1263 
1268 
1269 
1274 
1277 
1279 
1280 
1281 
1283 
1285 
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VII, 93, 94 
VII, 94 
VII, 360; VIII, 213, 218; IX, 
384 


IX, 378, 384 

VIII, 436, 437 

VII, 87; IX, 161 

VI, 84-88; VII, 78 

IX, 385 

IX, 385 

VIII, 213-219 

IX, 247-252 

VIII, 218 

IX, 178 

IX, 178, 179, 325 

IX, 325-331 

IX, 315 

VII, 207-210 

VII, 207-210 

VI, 115 

VII, 98 

VI, 112, 115; VII, 362 

VI, 115 

VII, 98 

IX, 373 

VI, 112, 115 

IX, 301, 378, 384, 386 

VI, 115 

VIII, 247, 248; IX, 41, 306-315 

VI, 306, 309, 314; VII, 145 
169, 346, 347; LX, 263 

IX, 98, 99 

VII, 410; IX, 325-331 

VI, 91; VIII, 145-169 

VI, 92; VIII, 234, 235, 240, 241 

VIII, 145-169, 346, 347 

VI, 115 

VII, 87 

VIII, 447-449 

VII, 198-200 

VIII, 230, 231; IX, 163 

VI, 402; VIII, 469 

VI, 527 

IX, 384 

VI, 122 

VIII, 218 

VIII, 218 
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VI, 259, 261; VIII, 52, 53, 82; 
Oe. 101-103 


VIII, 53, 82; IX, 101-103 
VIII, 52, 53; TX, 99-106 
VIII, 218 

VII, 186 

VII, 335 

VII, 86 

VI, 130 

VII, 85, 86 

VI, 130 

VII, 2 

VIII, 204 

VIII, 203 

VI, 520; IX, 187 


VII, 413, 414; VIII, 471; IX, 
40, 41, 429-426 


VIII, 426 

VIII, 449 

VIII, 449 

VI, 111 

VII, 179-182 

IX, 179 

VIII, 450 

VI, 116; VIII 450 
VIII, 83, 84 

VII, 373 

VI, 521 

VI, 521 

VII, 192, 193; LX, 161 
Vics 

VI, 416 

VI, 149, 150 


VII, 49-59, 99-103, 236, 238, 
239, 259-280, 342, 343, 436, 
437; IX, 114-122, 268, 269, 


341, 342, 344-348, 438-443 
VI, 116; VII, 92, 93 
VI, 116; VII, 92, 93 
VIII, 341 
VI, 93, 115, 527 
VI, 115; IX, 163, 181 
VI, 94; VII, 233, 234 
IX, 379 
IX, 379 
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VI, 94, = 527; VIII, 341-346; 
IX, 4 425 


VIII, a8) 

VI, 535; VIII, 246, 247, 340- 
343; LX, 163, 179, 180 

VII, 317 

VII, 317 

IX, 161 

IX, 65-86 

VIII, 57, 323-332; IX, 75, 76, 
303 


VIII, 58; IX, 65-86 

VII, 176 

VIII, 218 

VIII, 57 

IX, 384 

1Xo77, 

VI, 269, 271; IX, 76, 79, 82 

VI, 269, 271, 272; IX, 76 

VI, 269, 271, 272 

VI, 84-88, 269-271; VII, 227; 
VIL, 218; LX, 65-86 

VI, 269-271 

VII, 227; IX, 65-86 

VI, 87; IX, 65-86, 163 

IX, 65-86, 378, 384, 386 

VII, 413; IX, 298 

VII, 370 

VIII, 216, 218; IX, 80, 251 

VII, 370 

VI, 84-88, 266 

IX, 65-86 

VIII, 239, 240; LX, 79 

VIII, 239, 240; IX, 79 

IX, 79 

VI, 251 

VI, 251 

VI, 241, 249-252, 258, 259 

VIII, 218 

1X. 373 

VI, 258, 259; VIII, 56, 323-332 

VII, 424 

VIII, 218 

cx 77 

VI, 116 

VI, 116, 122; IX, 161 
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VI, 116; VII, 10-44, 99-103, 
236-246, 259-280, 342-344, 436- 
438; VIII, 111-116, 254-271, 
369-380, 475-487; IX, 73, 80, 
81, 83, 124-133, 265-276, 340- 
353, 438-450 

VI, 117, 122 

VI, 116 

VI, 259, 265, 266 

VII, 94, 95; VIII, 452-454 

VIII, 93, 94; IX, 297, 298 

IX, 297 

IX, 77, 252-258, 301-305 

VII, 367 

VIII, 223-225; IX, 236-246, 
428-438 


VII, 396-398; VIII, 287-305; 
1X, 428-438 

VIII, 287-305; IX, 78 

VI, 86, 119, 120; VIII, 244, 
245, 287-305; IX, 78 

VI, 208, 272-274; VII, 396-398; 

VI, 119 

1x78 

VIII, 92; IX, 378, 384 

IX, 384 

VIII, 53, 54; IX, 81, 83 

VIL, 78; VIII, 87, 88; IX, 81, 


1X, 81, 83 

IX, 78, 81, 88, 161 

IX, 81, 83 

VI, 120, 528; VII, 396; VIII, 
90-93, 333-335, 355, 356; LX, 
81, 83 

IX, 81, 88 

VIII, 80, 81, 467 

VI, 122; VII, 421; VII, 82, 
94, 95, 238, 239, 333-336 

VI, 119, 122; VIII, 238, 239 

VI, 122; VII, 327, 340, 421-423; 
VIII, 82, 89, 90-95, 333-336, 
338, 435, 436; IX, 335, 378 

VI, 121; VII, 327 

VI, 258, 259, 528 

VIII, 54, 82, 91; IX, 65-86 

VI, 121; VII, 327, 340, 422, 
423; VIII, 89, 335, 336, 435, 
436: IX, 384 


Canon 


1539 


Volume and page 
VI, 269 
Vin tet 2s 
VI, 239 
IX, 77, 334, 428-438 
VI, 115, 119 
VI, 119; IX, 65-86 
VI, 50, 269, 272, 510; IX, 385 
IX, 205-235 
VII, 433 
VI, 269, 272 
VII, 433 
VI, 206, 208 
VIII, 357-359 
VI, 134, 206; IX, 161 
VI, 206; VII, 378-395 
VI, 207; VII, 390 
VI, 207; VII, 433 
VIII, 471,472 
VI, 207; VII, 433 
VII, 433 
VII, 433 
IX, 385 
VII, 432 
VI, 374; VII, 432 
VII, 66-69 
VII, 434 
IX, 163, 384 
1X, 3/1, sre 
VIII, 467 
VIII, 467 
VIII, 467 
VIII, 467 
VIII, 467 
VIII, 467 
VI, 374 
VI, 374 
VII, 421, 422 
Vi, 82, 83 
IX sis 
VI, 260-262 
IX, 308 
VIII, 419 
IX, 307 
VIII, 424 
VI, 82 
VI, 207 
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VI, 259, 265, 267 
VIII, 407 
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VII, 72; VIII, 424 

VIII, 413 

VIII, 416 

VIII, 416 

VIII, 416 

VI, 241, 252, 259; IX, 251 

VIII, 423 

VII, 436 

VI, 71 

VI, 374 

VI, 374 

VI, 374 

VII, 98, 389, 390 

VII, 434 

VII, 436 
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IX, 252-258 

VI, 267 

VI, 311 

VI, 259, 265, 267 

VII, 66-69 

VII, 66-69 

VII, 66-69 

VII,69 

VI, 135; VI, 66-69 

VII, 68 
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IX, 385 
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VI, 133 

VI, 400 

VII, 376 

VI, 78-80 

IX, 252-258 

IX, 385 
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Abjuration, 
by children, VII, 403 
witnesses of, VII, 401, 402 
Abortion, meaning of fetus in rela- 
tion to, VIII, 306-322 
Absolution after lapse of faculties, 
VII, 185, 186, 195, 196 
Abstinence, 
exemption of soldiers affecting their 
families, VIII, 240, 241 
in former Spanish Domain, VIII, 
234, 235 
limitation of faculties affecting, IX, 
263 
Adults, baptism of, VII, 398-407 
Administration, extraordinary, paro- 
chial, VIII, 90-93, 333-335, 355, 
35 


Administrative removal, consultation 
of synodal eXaminer in relation 
to, VIL, 356, 357 
Advice, canonically requisite, 1X, 365- 
395 
Alienation, 
annuity, of, VIII, 435, 436 
Consultors, Diocesan, relation to, 
VIII, 338 
estimate necessary for, VII, 421; 
VIII, 238-239 
fund, earmarked, expenditure of, 
VIII, 91, 92 
gift, of, VIII, 80-82, 90, 91, 94, 95, 
335, 336 
loan as, VII, 326, 327, 422, 423 
payment received, of, VIII, 333, 334 
permission for religious, VII, 340 
sale, as, VIII, 94, 95, 238, 334, 335 
votive offering, sale of, VIII, 94, 95 
Altar, ; 
portable, privilege of, VII, 410, 411; 
IX, 325-331 
relation to distribution of Holy 
Communion, VIII, 446-449 
Alternates, election of, VIII, 337 
American College, Rome, appeal of 
Pope in behalf of, VIII, 360-362 
Annuity, investment of capital of, 
VIII, 435, 436 


Anonymous denunciation, VII, 66-69 
Ante-nuptial promises, VI, 50-76; VII, 
201, 202; IX, 50-64, 438 
Anticipation of faculties by bishop, 
VIII, 338-340 
Appointment, 
of assistant by vicar general, VIII, 
352, 353 
of pastor, VII, 200, 201 
Appraisal in relation to alienation, 
VII, 421; VIII, 238, 239 
Arthritis as irregularity, VIII, 232 
Article, magazine, forbidden, VIII, 
341, 342 
Assessment, secular, 
for improvement, VIII, 89 
reduction of, VIII, 92, 93 
Assistance at marriage, 
by delegate, VIII, 236-238 
by transferred pastor, VIII, 239, 240 
Assistants, parochial, 
appointment by vicar general, VIII, 
352, 353 
prenuptial investigation by, VII, 
171-174 
pastor’s counsel in appointment of, 
IX, 365-395 
status following death of pastor, IX, 
332, 333 
Associations, of laity, indulgences of, 


VII, 

Atheist child in Catholic school, VII, 
92, 93 

Auxiliary bishop, status of, IX, 90-94 


Baltimore, Councils, 
concordance, VI, 147, 148 
newspaper comment on III Plenary, 
VIII, 95-104 
news story of VII Provincial, VI, 
418-422 
Banners, blessing of, forbidden, VII, 
340 
Banns, 
dispensation from proclamation of, 
VIII, 462-567 
pastor who proclaims, VIII, 460-462 


475 


476 


Baptism, 

ceremonies for adults, VII, 398-401 

deacon as minister of solemn, Vi; 
76-78 

of fetus, VIII, 108, 109 

instructing priest as minister, VII, 
89-91 

proof of, in relation to marriage, 
VIII, 457-460 

record regarding invalid sponsor- 
ship, V1, 78-80 

register proving legitimacy, VII, 72 

sponsor, legally infamous, IX, 335- 
337 


unconscious persons, of, VIII, 80 
validity of non-Catholic, VIII, 18-21 
meat ue of by clerics, Vi, 313, 


Bakttecta decrees, VII, 234, 235; 
WAST GEV IDG 427 
Bells, church, 
non-liturgical use, permission for, 
VIII, 436, 437 
_ tolling forbidden, VIII, 455, 456 
Bender, Ludovicus, review of his 
book, Philosophia Juris, VIM, 
382, 383 
Benedict, St., fourteenth centenary of, 
Benefices, in the United States, VIII, 
56-61, 323-332; IX, 286-305 
Bequest, 
charitable, American recognition of, 
VIII, 287-305; IX, 236-247, 428- 
438 
formalities of a, VIII, 223-225 
modifications of terms of a, VII, 
396-398 
priest’s personal, VIII, 244, 245 
supernatural motive in making, IX, 
236-247 
Bernardini, Conradus, review of his 
book, Leges Processuales Vigentes 
apud S. Rotae Tribunal, ,VIII, 
381, 382 
Betrothal, constrained, VIII, 467, 468 
Bination, 
authorized by law, VII, 410, 411 
Passion Sunday, on, IX, 262 
weekday, in Cincinnati, IX, 262 
weekday, in France, VIII, 367 
Birth control, 
affecting marriage contract, 
1-17, 170-195 
Connecticut, in, IX, 271 
Japan, in, IX, 351 
Massachusetts, in, VIII. 263, 375; 
EX 127 


VIE: 
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St. Louis, clinic in, VIII, 480; UX, 
127 


Bishop, 


auxiliary, status, IX, 90-94 
fast, Lenten, competence in regard 
to, VE 160-169 
legitimacy affecting appointment, 
VIII, 219-222 
Blessed Virgin Mary, dedication of 
dioceses. to her Immaculate 
Heart, VIII, 474 
Blessing of ciborium by religious, VII, 
186 
Bond of previous marriage, effect, 
when doubtful, VIII, 106, 422 
Books, 
forbidden, VIII, 341-345; IX, 123 
imprimatur affecting prohibition of, 
VI, 93-96 
permission to read forbidden, VIII, 
246, 247, 340-343 
Boston, seminary made Pontifical, IX, 
123 
Bracton, influence of, VI, 464-471 
Burial, 
Christian, 
public sinner, of, IX, 306-315 
suicide affecting, VIII, 247, 248 
in memorial cemetery, VII, 207-210 


Cabrini, St. Frances Xavier, Feast of, 
VIII, 469 
Canonization, 
decrees of, VII, 235 
infallibility of Pope in decree of, 
VI, 401-415 
Capital, stable, alienation of, VIII, 
91, 92, 333-336 
Cardinalate, legitimacy affecting ap- 
pointment, VIII, 219-222 
Cathedral pastor, VI, 84-88 
Celebrant of Mass, permission re- 
quired by, VIII, 452, 453 
Chapels, surplus, VI, 433 
Chaplains, military, rights of in relig- 
ious chapter, VII, 81 
Charity, bequests to, VIII, 287-305; 
IX, 236-247, 428-438 
Christian burial, VII, 207-210; VIII, 
247, 248; IX, 306-315 
Christian Doctrine, knowledge of re- 
quired for marriage, VIII, 426- 
434; IX, 95-97 
Christian thought, influence on Com- 
mon law, VI, 457-476 
Christmas, midnight Masses, 
tation of time 
VIII, 105 


compu- 
in relation to, 
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Church, reduction to secular status 
by vicar general, VIII, 213-219 
Church, 
subjection of non-member to, VIII, 
348, 349 
and State, interrelations, VI, 150- 
158, 319-323, 487-440, 451-523, 540- 
545; VII, 2-59, 99-103, 238-246, 
259-280, 341-344, 436-438; VIII, 
111-116, 136-144, 254-271, 369-380, 
475-487 ; IX, 124-133, 265-276, 341- 
353, 488-444 
Ciborium, blessing of by religious, 
VII, 186 
Civil record of marriage, VIII, 225, 
226 


Clergy, junior, examination of, VIII, 


Clerical privilege of the forum, penal- 
ties for violation of, VIII, 470 
Clerics, 
beard, wearing of by, VII, 313, 314 
posts involving financial responsi- 
bility, VII, 417, 418 
will of, VIII, 41-61; IX, 99-106 
Collation, Lenten, VIII, 145-169 
Collection, 
diocesan, pastor’s obligation, VIII, 
93, 94 
permission for, VII, 94, 95; VIII, 
452, 453 
Common law marriage, proof of, VIII, 
393-425 
Common law, debt to Christian prin- 
ciples, VI, 457-476 
Communion, Holy, 
distribution, norms for the, VIII, 
437-448 
during Mass, IX, 94, 95 
general, VII, 320-321 
hour for, VII, 196-198 
hymns, vernacular, during, IX, 97, 
8 


9 
obligation of annual, VII, 416, 417 
right to carry to sick, VIII, 445, 
446; IX, 176, 177 
unworthy, of the, VIII, 437-442 
Communists, 
admission to novitiate, VII, 74, 75 
admission to tonsure, VII, 406, 407 
condemnation of, IX, 423, 424, 426 
marriage with, IX, 425 
Concordats, nature and status of, VII, 
10-44 
Conditions affecting marriage con- 
sent, VIII, 1-17, 30-37, 170-195 
Conferences, inter-creed, forbidden, 


VII, 471 


477 


Conferences, theological, 
in deanery, VII, 87, 88 
cobs: attendance by, VII, 317, 
18 
solution of cases, written, VII, 89 
Confession, 
aboard plane, VIII, 365, 366 
aboard ship, VIII, 71-73 
during Sunday Mass, IX, 259, 260 
Confessors, supplementary, VII, 425, 
426 


Confirmation, 
age for, VII, 70, 71 
ceremonies of, VII, 71, 72, 218-220 
decree of Sacred Congregation of 
the Sacraments, VII, 211-220 
minister, extraordinary, VII, 71, 72, 
174-179, 211-233; VIII, 366, 367; 
IX, 87-89, 109, 110, 261, 262 
Orientals, of, by Latin priest, IX, 
87-89, 109, 110 
sanation of marriage, relation to, 
VIII, 456, 457 
subject, extradiocesan, VII, 76, 77 
Confraternity of Christian Doctrine, 
establishment by vicar econome, 
VII, 319, 320 
Consanguinity, impediment of, VI, 
366, 488; VII, 189-191, 307, 308 
Conscientious objectors, VI, 433; VII, 
237; VIII, 258 
Consent, matrimonial, VI, 367; VII, 
303, 304; VIII, 1-40, 170-195, 206- 
212 
Consultation, requirement of for valid 
action, IX, 365-395 
Consultors, diocesan, 
alienation, relation to, VIII, 338 
re-appointment of, VII, 82, 83 
Synod, need of advice of relative 
to, 1X, 337-339 
vicar general as, VII, 84, 85 
Consummation of marriage, VIII, 172- 
174 
Contraception, 
affecting marriage contract, VIII, 
1-17, 170-195 
Connecticut, in, IX, 271 
Japan, in, [X, 351 
Massachusetts, in, VIII, 263, 375; 
xe 27, 
St. Louis, clinic in, VIII, 480; IX, 
127 
Convert, 
banns, dispensation from, VIII, 464- 
466 
baptism of, 
ceremonies of, VII, 398-407 


478 


instructing priest as minister of, 
VII, 89-91 

Counsel, canonically requisite, IX, 
365-395 

Cremation, reading defense of, VIII, 
343-345 

Crime, impediment of, VII, 305-307 

Curates, prenuptial investigation by, 
VII, 171-174 

Curia, diocesan, appointment of ex- 
religious to, VII, 69, 70, 322 

Custody, 

of children of mixed marriage, VIII, 
263 
of court charges, VI, 436 

Custody of the Blessed Sacrament, 
VII, 198-200 

Custom, affecting Lenten fast, VIII, 
149-169 

Custom, when reasonable, IX, 155-162 

Czechoslovakia, condemnation of 
Catholic Action in, IX, 422, 423 


Damage to church property, pastor’s 
obligation regarding, VIII, 87, 88 

Deacon as minister of solemn bap- 
tism, VI, 76-78 

Dead, absolution of, when permitted, 
IX, 98, 99 

Dean, rural, frequency of report, VII, 

, 76 
Death, 
banns, proclamation of in danger 
of, VIII, 466, 467 
proof of in regard to military per- 

sonnel, VI, 1-38, 158-168 

Defender of the bond, obligation in 
third instance, VIII, 105 

Delegate, sub-delegation by, IX, 412- 
414 

Delegates to chapter, election of, 
VIII, 349-351 

Delegation, for marriage, VIII, 236- 
238 


Denunciation, anonymous, VII, 66-69 
Dilemma, in marriage cases, VI, 344- 
377 
Disparity of worship, impediment of, 
VI, 352-354, 424; VII, 304. 305; 
VIII, 22, 23; IX, 34-48, 50-64 
Dispensation, 
banns, from, in danger of death, 
VIII, 466, 467 
ae conflict in granting, IX, 416, 
41 
in case of Jew, VI, 424, 534, 535 
invalidity because of insincere 
promises, LX, 50-64 
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multiple impediments, from, VII, 
189, 191, 307, 308; LX, 108 
orders, holy, involving, DC 424. 
reason for, VI, 524, 525; VII, 79-81, 
194, 195; Vi, 76, 347, 348; xs 
163-186 
service of the diocese, from oath of, 
VIII, 196-205 
unknown impediments, from, IX, 
414-416 
urgent case when Apostolic Dele- 
gate can be reached, VIII, 105 
Displaced persons, bill aiding, VilE 
373, 374; LX, 269 
Divorce, VI, 212-238, 436, 487, 500- 
502; VII, 310-312; VIII, 226, 227, 
369-371; IX, 187-204, 350, 396-407 
Doctrine, Christian, knowledge of in 
relation to See VIII, 426- 
434; IX, 95-97 
Donations of pastor, VI, 528, 529 
Dowry of religious, dispensation from, 
Vid, 73,44 
Draft bill, VII, 372 
Drunkenness, affecting marriage, VI, 
492 
Duel, penalty when honor court in- 
volved, VIII, 106 
Dying 


baptism of, VIII, 80 
medical care of, VUI, 109 


Education, bequests to, VIII, 287-305 
Bas rare: films in New York, VIII, 
2 
Election, 
alternates of, VIII, 337 
constructive presence of absent re- 
ligious, VIII, 349 
delegate’s right to vote for fellow 
delegates, VIII, 349, 350 
delegates for combined houses, 
VIII, 350, 351 
eee to distant electors, VIII, 
Elections, papal, VI, 318, 531-534 
Equity, canonical, meaning of, VI, 
239-274 
Error, affecting marriage, VI, 495 
Escheat of cleric’s property, VIII, 
45-47 
Espousal, constrained, VIII, 467, 468 
Eucharistic fast, 
rete da in France, VIII, 251, 
52 
of infirm, VI, 423 
of te workers, VI, 538, 539; VII, 
39 
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of religious, VII, 340 
of Rome workers, WAL, uel 
Eucharist, Holy, 
custody of, VII, 198-200 
distribution of, norms for the, VIII, 
437-448 
reservation, multiple, VIII, 448, 449 
right to carry to sick, VIII, 445, 446 
unworthy, and the, VILL, 437-442 
Eugenic requirements affecting mar- 
riage, VI, 480-484, 492, 493 
Euthanasia, proposed bill legalizing 
in New York, VII, 100 
Examination, 
of junior clergy, VIII, 353, 354 
of pastors, VII, 314 4-317 
Examiner, pro-synodal, valid appoint- 
ment of, VIII, 356, 357 
Excardination, VI, 202, 203; VIII, 
352, 353 
Excommunication, 
for attempting marriage before min- 
ister, VII, 308-310 
for attempting marriage after di- 
voree, VII, 310-312 
Exemption, tax, VWI, 322, 323, 436, 
437; VII, 102, 236, 237, 239, 343; 
VII, 262 - 
Exemption from law, reasons justify- 
ing, IX, 166-186 
Exorcism, permission for, VII, 93, 94 
Exposition, distribution of Holy Com- 
munion from altar of, VIII, 447- 
448 


Faculties, 

of bishop, anticipation of, 
338-340 

quinquennial affecting forbidden 
books, VIII, 246, 247, 340, 341 


VIII, 


quinquennial affecting Orientals, Al 


73-76; IX, 43-49 
Fast, Eucharistic, 
dispensation in France, VIII, 251, 


of pe VI, 423 
of night workers, VI, 538, 539; VII, 
339 
of religious, VII, 340 
of Rome workers, VI, 151 
Fast, Lenten, 
indults affecting, VI, 90-93 
limitation of faculties affecting, IX, 
263 
of religious, VIII, 346, 347 
safeguarding, VIII, 145-169 
Fear, affecting betrothal, VIII, 467, 
468 
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Fetus = 
baptism of, VIII, 108, 109, 322 
meaning of in regard to abortion, 
VIII, 306-322 
Forbes, ‘Eugene A., review of his 
book, The Canonical Separation 
of Consorts, IX, 451-454 
eae betrothal, VIII, 467, 
46 


Form of marriage, VI, 352-354, 496- 
499; VII, 308-312 : VIII, 24-27, 
ike 79, 207, 209; De 21-34, 107, 

108 


Forty Hours, distribution of Holy 
Communion during, VIII, 447, 
448 

Fund, building, capital of, VIII, 91, 
92, 334, 335 

Funeral, 

absolution, final, IX, 98, 99 
choice of church of, VII, 98 


German hierarchy, pastoral of, VII, 
99 
Germany, occupation of, VI, 542, 543 


Ghislervana Studia, review ‘of, VIII, 
383, 384 


Gift, 
modification of terms of, VII, 396- 
398 
mortgaged, acceptance of, VIII, 
335, 336 


pastor’s obligation regarding, VIII, 
80-82, 90, 91, 94, 95 
Government, branches of, IX, 205-235 
Government payments to religious, 
VII, 324 


Hand deformity as irregularity, VIH, 
227, 228 


Hearing, canonically requisite, IX, 
365-395 
Heresy, 


as impediment to ordination, VII, 
325, 326 

as irregularity, VII, 403-406, 413, 
414 


suspicion of, VII, 81, 82 
Holy Communion, 

distribution, norms for the, 
437-448 

during Mass, IX, 94, 95 

general, VII, 320, 321 

hour for, VII, 196-198 

hymns, vernacular, during, IX, 97, 
98 


Vill, 


obligation of annual, VII, 416, 417 
right to carry to sick, VIII, 445, 
446; IX, 176, 177 
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unworthy, of the, VIII, 487-442 
Holy Eucharist, 
custody of, VIL, 198-200 
distribution, norms for the, VIII, 
437-448 ; De 94, 95 
reservation, multiple, VIII, 448, 449 
right to carry to sick, VIIL, 445, 
446; IX, 176, 177 
unworthy, ‘and ‘the, VIII, 437-442 
Holy Land, international status in 
the, [X, 123, 264, 340 
Holy Name Society Communion 
Sunday, VII, 320, 321 
Holy Year, proclamation of, IX, 418- 
422, 42 
Homicide, as source of irregularity, 
VIIL, 231, 232 
Honorarium for conducting pilgrim- 
age, VII, 184, 185 
Hospital ethics, code of, VIII, 106-109 
Hymns, vernacular, ‘during Holy 
Communion, 1X, 97, 98 


Ignorance of Christian Doctrine and 
marriage, VIII, 426-434; IX, 95- 
97 


Impediments, matrimonial, multiple, 
VII, 189, 191, 307, 308; x 108 
Impediment to ordination, 
in child of heretic, VII, 325, 326 
in neophyte, VII, 406, 407 
Impotence, impediment of, VI, 485, 
487; VIII, 172-174 
Imprimatur, affecting prohibition of 
books, VI, 93-96 
Improvement, pastor’s obligation for 
undesired, VIII, 89 
Ineardination, 
virtual, VII, 352, 353, 359 
by vicar general, VIII, 352, 353 
Incorporation, civil, of religious pro- 
vincials, IX, 334, 335 
Indulgences, 
of associations of laity, VII, 97 
sodality day, VIII, 367 
of Way of the Cross in houses of 
religious, VII, 96, 97 
Indults, 
affecting Eucharistic fast, VI, 151, 
423, 538, 539; VII, 339, 340; VIII, 
251, 252 
Lenten, VI, 90-93 
Infallibility of decree of canonization, 
VI, 401-415 
Infamy, legal, affecting sponsors, IX, 
335-337 
Infirm, indult regarding Eucharistic 
fast of, VI, 423 
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Insanity, 
affecting marriage, VI, 490-492 
of religious in temporary Vows, 
VIL, 325 
Inspection of letters of religious, 
VIII, 470 
Instruction, religious in public schools, 
III, 254-257, 260, 261, 380, 475- 
479; 1%: 124-126, 270, 344, 345 
Insurance, 
fire, claim, VII, 78, 79 
old age, carried by non-profit agen- 
cies, VI, 321 
religious, of, IX, 443 
Intention of recipient of baptism, 
VIII, 80 
Inter-creed conferences forbidden, 
Il, 471 
Interpretation, 
authentic, VII, 414, 415 
judicial, VII, 294-301 
Interruption of Mass, VIII, 449-452 
Invalidity resulting from lack of 
requisite counsel, LX, 365-395 
Investment of annuity capital, VIII, 
435, 436 
Trregularity for ordination, 
from abortion, VIII, 306-322 
from arthritis, VIII, 232 
from boxing death, VIII, 231, 232 
from hand deformity, VIII, 227, 228 
from heresy, VII, 413, 414 
from illegitimacy, VII, 72, 191, 192; 
VIII, 219-222 
from loss of arm, VII, 182, 183 
from re-baptism, VII, 406 
from sect affiliation, VII, 405 
from sectarian baptism, VII, 403 
from stammering, VIII, 228, 229 
ah use of ostensorium, VIII, 230, 
1 
Italian Republic, prayer for, VII, 234 
Italian-Vatican relations, WII, 242, 
243, 344 


Jehovah’s Witnesses, 
as conscientious objectors, VIII, 258 
distribution of literature by, VT 
320, 503-523 
loud speaker, use by, VIII, 371 
trespass by, VIII, 375 
Jerusalem, international status, IX, 
123, 264, 340 
Jews, 
Good Friday prayer for, [X, 110 
marriage dispensation in case of, 
VI, 424, 534, 535 
Jubilee Year, proclamation of, IX, 
418-422, 4 
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Judge, pro-synodal, valid appoint- 
ment of, VIII, 357, 358 

Judiciary, relation to executive branch 
of government, LX, 205-235 

Jurisdiction, lapse of sacramental, 
VII, 185, 186, 195, 196 

Jurisprudence, affecting judicial inter- 
pretation, VII, 140-170 


Knowledge of Christian Doctrine 
prerequisite for marriage, VIII, 
426-434; IX, 95-97 


Labor disputes, VI, 319, 320 
Law, 
child as subject of, VII, 416, 417 
criteria of civil, VII, 140-170 
development of in the United 
States, LX, 10-16 
natural law, principles of, VII, 2-9, 
129-139 
non-member as subject of Church 
law, VIII, 348, 349 
Roman, value of precedent in, VII, 
140-170 
Legacy, priest’s personal, VIII, 244, 
245 


Legitimacy, 5 
absence of father affecting, VII, 
191, 192 
baptismal register as proof of, VI, 
72 


dignities, affecting appointment to, 
VIII, 219-222 
novitiate, affecting admission to, 
VII, 408, 409 
putative marriage affecting, Vil, 
305-307 
Lenten fast, 
indults affecting, VI, 90-93 
of religious, VIII, 346, 347 
safeguarding, VILI, 145-169 
License, marriage, 
in general, VI, 477-480 
for renewal of valid consent, VIII, 
225, 226 
validity of in California, VI, 155 
Licentiate, rights attached to, VIII, 
471, 472 
Ligamen, impediment of, VI, 212-238, 
350, 354-362, 487, 500-502; VII, 
187-189, 310-312; VIII, 226, 227, 
369-371; IX, 187-204, 396-407 
Liturgical books, censure of, VII, 233, 
234 
Liturgy, : 
encyclical Mediator Dei affecting, 
VIII, 249, 250 
French vernacular, use of, VIII, 251 
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meuring forbidden by, VIII, 455, 
456 
psalter, new, use of, VIII, 249 
Louisiana, precedent in, VII, 165-170 
Loan, 
assessment, to pay, VIII, 89 
to parish, VII, 327 
to parishioner, VII, 326 
source of permission for, VII, 422, 
423; VIII, 435, 436 
Lost property, pastor’s obligation re- 
garding, VIII, 80-82 
Lydon, P. J., review of his book, 
Ready Answers in Canon Law, 
IX, 354-356 


Magazine, forbidden article in, VIII, 
341, 342 
Marriage, 
affinity, impediment of, VI, 488, 489 
ante-nuptial promises, VI, 50-67; 
VII, 201, 202; IX, 50-64, 438 
assistance at, 
by delegation, VIII, 236-238 
by transferred pastor, VIII, 239, 
240 
attack, right to, VI, 378-400; VII, 
98, 378-395; VIII, 11-14, 399-406 
banns, 
dispensation from, VIII, 462-467 
pastor who proclaims, VIII, 460- 
462 
baptism, proof of in relation to, 
__ VIII, 457, 458 
betrothal, constrained, VIII, 467, 
468 
bond, effect when doubtful, VIII, 
106, 422 
common law, proof of, VIII, 393- 
425 
communists, involving, IX, 425 
confirmation, in relation to, VIII, 
456, 457 
consanguinity, impediment of, VI, 
366, 488; VII, 189-191, 307, 308 
consent, VI, 367; VII, 303, 304; 
VIII, 1-40, 170-195, 206-212 
consummation, VIII, 172-174 
convalidation, VII, 303, 304; VIII, 
18-40, 206-212 
crime, impediment of, VII, 305-307 
death, 
proclamation of banns in danger 
of, VIII, 466, 467 
proof of in regard to military 
personnel, VI, 1-38, 158-168 
defender of the bond, obligation of 
in third instance, VIII, 105 
delegation for, VIII, 236-238 


482 


disparity of worship, impediment 
of, VI, 352-354, 424, 534-538; VII, 
304, 305 ; VILE, 22, 23: LX, 34-43, 
50-64 


dispensation, 
banns from, VIII, 462-467 
curial conflict in granting, IX, 
416, 417 
in case of Jew, VI, 424, 534, 535 
invalid because of insincere 
promises, 1X, 50-64 
multiple impediment, from, VII, 
189-191, 307, 308; IX, 108 
orders, holy, involving, IX, 424 
reasons for, VI, 524, 525; VII, 79- 
81, 194, 195; VIII, 76, 347, 348; 
IX, 163-186 
sunknown impediment, from, IX, 
414-416 
divorce, VI, 212-238, 350, 354-362, 
436, 487, 500-502; VII, 310-312; 
VIII, 226, 227, 369-371; IX, 187- 
204, 350, 396-407 
drunkenness affecting, VI, 492 
error affecting, VI, 495 
eugenic requirements affecting, VI, 
480-482, 492, 493 
form, VI, 352-354, 496-499; VII, 
308-312; VIII, 24-27, 78, 79; 1X, 
21-34, 107, 108 
impediment, multiple, VII, 189-191, 
307, 308; IX, 108 
impediment, unknown, IX, 414-416 
impotence, impediment of, VI, 485- 
487; VIII, 172-174 
indissolubility, condition opposing, 
VIII, 30-37 
insanity affecting, VI, 490-492 
license, 
in general, VI, 477-480 
for renewal of valid consent, VII, 
225,226 
validity of in California, VI, 155 
ligamen, impediment of, VI, 212- 
238, 350, 354-362, 487, 500-502; 
VII, 187-189, 310-312; VIII, 226, 
227, 369-371; IX, 187-204, 396-407 
miscegenation affecting, VI, 4938-495 
nonage, re tte oh of, VII, 204, 
205; ‘VIII, 75, 7 
Orientals, 
marriage code, comparative 
glance at, IX, 316-324 
principles underlying validity of 
marriage of, VI, 39-49 
problems in the United States 
and Canada, IX, 17-49 
pact opposing substance Olav LL 
14-17, 30-37 
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Pauline Privilege, VI, 357-366; VII, 
203, 204; VIII, 77, 78 
place for, ‘convent chapel, VII, 302 
prenuptial investigation, 
banns in relation to, VIII, 460- 
467 
by curate, VII, 171-174 
in case of immigrant, VII, 204, 
205; VIII, 457-460 
Privilege of the Faith, VII, 281-293 
procedure in case of dilemma, VEE 
344-377 
prosecute, right to, VI, 378-400; 
VII, 98, 378-395; VIII, 11-14 
proxy in relation to, VII, 308, 309, 
312, 313; VIII, 470 
public decency, impediment of, 
VII, 304, 305 
putative, requisites for, IX, 424 
reason for dispensation, VI, 524, 
525; VII, 79-81, 194, 195; VIII, 
76, 347, 348 
record, civil, in relation to renewal 
of valid consent, VIII, 225, 226 
sanation of, VII, 303, 304; VIII, 18- 
40, 206-212, 456, 457 
separation of spouses, 
act for in New York, VII, 341 
control of, IX, 195-204, 396-407 
procedure in, VI, 187-212, 499, 
500; IX, 451-454 
sterility affecting, VIII, 172-174 
time for, VII, 323, 324 
transfer of rite in entering, VI, 275- 
304 
unworthy Catholics, VII, 418-420 
vow, private dispensation from, 
VII, 85, 86 
witness, priest as unofficial, VIII, 
245, 246 


Mass 


bequest for, IX, 428-438 

Christmas, midnight, computation 
of time affecting, VIII, 105 

completion of, VIII, 451, 452 

distribution of Holy Communion 
in relation to, VIII, 443-448; IX, 


94, 95 
false teeth at, VIII, 85 
hearing, obligation of, VII, 410, 
411; IX, 325-331 
hour for, VI, 196-198 
interruption of. VIII, 449-452 
novena of, VIII, 454, 455 
obligation, 
of deceased priest, VIII, 337, 338 
nature of diocesan, VILES 60-64 
on plane, VIII, 71 
on ship, VIII, 69-70; IX, 329, 330 


INDEX TO VOLUMES VI-IX 


on train, VIII, 70, 71 

Leer eo to celebrate, WIII, 452- 

place for, VII, 193, 194, 410, 411; 
IX, 175, 176, 325-331 


pro populo, 
deferred application of, VIII, 62- 
6 
following death of pastor, IX, 
332, 333 
obligation of substitute to offer, 
I, 64-66 
stipends, 
amount of quasi-manual, VIII, 
66-68 
excessive, claim for, VIII, 235, 
236 


excessive, penalty for, VIII, 243, 
244 


transfer of, VII, 322, 323 
toupee at, VIII, 84, 85 

Mary, Blessed Virgin, dedication of 
dioceses to the Immaculate Heart 
of, VIII, 474 

Military training, 
152, 322 

Miscegenation affecting marriage, VI, 
493-495; IX, 127 

Mortgage, gift burdened with, accept- 
ance of, VIII, 335, 336 


compulsory, VI, 


Nasalli-Rocca de Corneliano, Marius, 
review of his book Concorda- 
torum Pu XI P.M. Concordan- 
tiae, VIII, 384, 385 

National parish, wife’s adherence to 
husband’s, VIII, 242, 243 

Natural law, general obligations of, 
VII, 2-9, 129-139 

Negotiatio, VII, 184, 185; VIII, 355, 
356 

Nonage, impediment of, VI, 484, 485; 
VII, 204, 205; VIII, 75, 76 

Novena of Masses, stipends for, VIII, 
454, 455 

Novices, 

emergency vows, VII, 423 

entering seminary, VI, 
VII, 414, 415 

loss of parish, nae Ae 425 

property of, VI, 

Novitiate, Ale ete for en- 
trance, VII, 74, 75, 407-409 


Oath of office, in Maryland, IX, 444, 
445 
Obsession, VII, 93, 94 


Office, 
oath of, in Maryland, IX, 444, 445 


416-418 ; 
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resignation of, IX, 408-412 
term of, VI, 523, 524 
ey public, rights of the faithful 
IX, 247-252 
Orders holy, impediments affecting, 
in child of heretic, VII, 325-326 
in neophyte, VII, 406, 407 
Orders, holy, irregularities affecting, 
from abortion, VIII, 306-322 
from arthritis, VIII, 232 
from boxing death, VIII, 231, 232 
from hand deformity, VIII, 227, 228 
from heresy, VII, 413, 414 
from illegitimacy, VII, 72, 191, 192; 
VIII, 219-222 
from !oss of arm, VII, 182, 183 
from re-baptism, VII, 406 
from sect affiliation, VII, 405 
from sectarian baptism, VII, 403 
from stammering, VIII, 228, 229 
from use of ostensorium, VIII, 230, 
231 
Orders, holy, 
oath in connection with title of 
service of diocese, VIII, 196-205 
perpetual profession as prerequisite 
to sacred orders, VIII, 233 
pallium affecting, VIII, 229, 230 
service of the diocese, oath of, 
VIII, 196-205 
Orders, sacred, essential matter and 
form of, VIII, 362-365 
Oriental Rite, 
confirmation administered to mem- 
bers by Latin priest, IX, 87-89, 
109, 110 
determination of, IX, 17-21 
disparity of worship in, IX, 34-43 
form of marriage in, IX, 21-34 
marriage law, 
code, a comparative glance at, 
IX, 316-324 
principle underlying validity of 
marriages, VI, 39-49 
novitiate, Latin, in relation to, VII, 
407-409 
quinquennial faculties of Latin 
Ordinaries affecting, VI, 73-76; 
IX, 43-49 
transfer of rite in entering mar- 
riage, VI, 275-304 


Pallium, affecting ordination, VIII, 
229, 230 

Palm Sunday, liturgical mourning on, 
VIII, 455, 456 

Parish, national, affiliation with, VIII, 
242, 243 

Parish, ‘religious, status of, IX, 65-86 
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Parochial vicars as extraordinary min- 
isters of confirmation, VII, 174- 
179 

Pastor, 

adjutants of, VI, 305-314; VII, 64- 
66, 412, 413 

appointment of, VII, 200, 201 

banns, proclamation by, VIII, 460- 
462 

cathedral, VI, 84-88 

counsel of in appointment of assist- 
ant, IX, 365-395 

donations by, VI, 528, 529 

examination of, VII, 314-317 

gifts to parish, responsibility for, 
VIII, 80-82, 90, 94, 95 

loans by, VII, 326, 327 

Mass pro populo, deferred applica- 
tion of, VIII, 62, 66 

removal, counsel in, IX, 373-376 

responsibility for, 
diocesan collection, VIII, 93, 94 
property damage, VIII, 87, 88 
property improvement, payment 

for, VIII, 89 
reduction of property assessment, 
VIII, 92, 93 

service of invitation to resign, VII, 
421, 422 

support of, VII, 412, 413; IX, 286- 
305 


Patrimony, cleric’s, VIII, 55, 56, 323- 
332 

Patron of church, selection of, VIII, 
79 


Pauline Privilege, VI, 357-366; VII, 
203, 204; VIII, 77, 78 


Peace, © 
American Hierarchy’s statement 
on, VI, 150 


promotion of by jurists, IX, 1-9 
Permission for the reading of for- 
bidden books, VIII, 246, 247 

Pews, reserved, VII, 87 

Picnic, permission for, VII, 318, 319 

Pictures, bizarre, VI, 527 

Pilgrimage, honorarium for conduct- 
ing, VII, 184, 185 

Pope, election of, VI, 318, 531-534 

Popes, revised list of, VII, 235 

Postulancy, faculties of Apostolic 
Delegate in regard to, VII, 240 

Postulation, government of religious 
institute pending admission of, 
TX, 258, 259 

Preaching, 

by EE aes priests, VII, 179- 

1 


simony affecting, VIII, 83, 84 
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Precedent, judicial value of, VII, 140- 
7 


1 
Prefect Apostolic, indulgence for kiss- 
ing ring of, VII, 96 ~ ; 
Presumptive death affecting marriage 
in regard to military personnel, 
VI, 1-38, 158-168 
Price control, VI, 321 
Priest, 
legacy, personal, VIII, 244, 246 
record of, face sheet, VI, 100-105 
witness, unofficial, at marriage, 
VIII, 245, 246 
Privilege, principles of in Decretals, 
VII, 355-377 
Privilege of the Faith, VII, 281-293 
Privilege of the forum, penalty for 
violation, VIII, 470 
Procedure, 
in dilemma cases involving mar- 
riage, VI, 344-377 
in separation cases, WI, 187-212, 
499, 500 
Profession, perpetual religious as pre- 
requisite to sacred orders, VIII, 


33 
Promoter of the Faith, right of to 
impugn validity of marriage, VII, 
378-395 
Proof of common law marriage, VIII, 
393-425 
Property, 
of cleric, VIII, 41-61, 323-332 
of novice, VI, 88-90 
pastor’s responsibility regarding 
parish, VIII, 80-82, 87-90, 92-95 
Proxy, in relation to marriage, VII, 
308, 309, 312, 313; VIII, 470 
Psalter, new, use of in liturgy, VIII, 
249 
Pueblo, edict convoking first synod, 
VIII, 472-474 
Public decency, impediment of, VII, 
304, 305 
Purpose of religious institute, change 
of, VII, 183, 184 
ee marriage, requisites for, LX, 
424 


Ramstein, Matthew, review of his 
book, A Manual of Canon Law, 
VIII, 272, 273 

Reason for matrimonial dispensation, 
VI. 524. 525: VII, 79-81, 194, 195; 
VIII, 76, 347, 348 

Reasonable, the meaning of the term, 
IX, 154-186 

Record, 

civil marriage in relation to renewal 
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of valid consent, VIII, 225, 226 
priest’s, face sheet. of, Vi, 100-105 
seminarian’s, face sheet of, VI, 96, 

100, 530 

Refugees, immigration of, VI, 320; 

VIII, 373, 374 

Register, baptismal, 
as proof of freedom to marry, VIII, 

457, 458 

as proof of legitimacy, VII, 72 
Released time for religious instruc- 

tion, VI, 155, 435, 436; VII, 101, 

102, 238, 343, 437 : VIII, 254-257, 

260, 261, 475-479; IX, 124-126, 

270, 344, 345, 442, 443 

Relics, care of dubiously genuine, 
I, 352 
Religion, American rule regarding be- 
quests to, VIII, 287-305 
Religious, 
alienation, faculties of Apostolic 

Delegate in regard to, VII, 340 
annuity, investment of capital of, 

VIII, 435, 436 
blessing of ciborium by, VII, 186 
books, permission for forbidden in 

case of exempt, VIII, 342, 343 
building, new, VII, 409, 410 
canons affecting, VI, 105-136 
chapter rights of military chaplain, 

VI, 81 
confessor, supplementary, VII, 425, 

426 


contract of, with diocese, IX, 65-86 

diocesan offices forbidden ex-relig- 
ious, VII, 69, 70, 322 

dowry, dispensation from, VII, 73 

fast, Eucharistic, observance of, 
VII, 340 

fast, Lenten, observance of, VIII, 
346, 347 

foundation of diocesan 
VII, 206, 207 

government payments to, VII, 324 

Holy Communion, distribution of 
in house of, VIII, 445-447 f 

indulgence of Way of Cross in 
houses of, VII, 96, 97 

insanity of, when in temporary 
vows, VII, 325 

insurance, of deceased, IX, 443 

letters of, inspection by superiors, 
VIII, 47 

novices, 
emergency vows of, VII, 423 
entering seminary, VI, 416-418; 

VII, 414, 415 

loss of parish, VII. 424, 425 
property of, VI, 88-90 


institute, 
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novitiate, disqualifications for enter- 
ing, VII, 74, 75, 407-409 
orders, sacred, perpetual profession 
as prerequisite, VIII, 
parishes of, IX, 65-86 
postulancy, faculties of the Apos- 
tolic Delegate affecting, VII, 340 
postulation affecting, IX, 258, 259 
provincials, civil incorporation of, 
TX, 334, 335 
purpose of the institute, change of, 
VII, 183, 184 
quinquennial report, IX, 111-114 
secularization, indult, acceptance of, 
Wael Syl 
seminary tax obligatory on houses 
of, VII, 192, 193 
stipend, Mass, penalty for demand- 
ing excessive, VIII, 243, 244 
superior competent to recelve vows, 
VTA seb: 
teachers in public school, VI, 155; 
VIII, 380, 475; IX, 265, 266, 345, 
346, 441, 442 
theological conference, 
at, VII, 317, 318 
transfer from one class to another, 
VII, 210 
Religious education in public schools, 
VIII, 254-257, 260, 261, 380, 475- 
479; IX, 124-126, 265, 266, 270, 
345, 346 
Religious education, subsidy to, VI, 
. 154, 321, 322, 425-433, 542; VII, 
45-59, 99-101, 236, 239, 259-280, 
341-343, 436, 437; VIII, 254-258, 
372-375, 479, 481; IX, 128, 268, 
269, 341, 342, 347, 348, 438-441 _ 
Religious freedom, VIII, 258, 371, 375 
Removal, administrative, consulta- 
tion of synodal examiner for, 
VIII, 356, 357 
Requiem Mass, distribution of Holy 
Communion in relation to, VIII, 
443, 444 
Reservation of the Blessed Sacra- 
ment, multiple, VIII, 448. 449 
Resignation, withdrawal of, IX, 408- 
12 


attendance 


4 

Rights. UN Declaration on, VIII, 376, 
Syiie IDG, Jef) 

Riley, Lawrence Joseph, review of his 
book, The History, Nature and 
Use of Epikeia in Moral Theol- 
ogy, EX, 134, 135 

Roman law, 

influence on Common law, VI, 457- 
476 
precedent in, VIT, 140-170 
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Romita, Fiorenzo, review of his book, 
Le Chiese Ricettizie nel Diritto 
Canonico e Civile dalle Origini ai 
Giorni Nostri, VIII, 273-275 

Rota, Sacred Roman, 

decisions regarding condition affect- 
ing consent, VIII, 1-17, 170-195 
rules for its studium, VI, 315-318 

Rota, Spanish, establishment of, VII, 

427-436 


Sacraments, Sacred Congregation of, 
decree regarding extraordinary 
minister of confirmation, VII, 


of ecclesiastical property to another 
ecclesiastical body, VIII, 238, 239 
of immovable property received in 
heu of money, VIII, 333-336 
of votive offering, VIII, 94, 95 
Sales commission given parish, VIII, 
355, 356 
Sanation of marriage, VII, 303, 304; 
VIII, 18-40, 206-212, 456, 457 
Shafer, Timothy, review of his De 
Religiosis of Nurmam Codicts 
Turis Canonict, VIII, 117-119 
School, Catholic, atheist child in, VII, 
92, 93 
Secular institutes, decree approving, 
VII, 328-339 
Secularism, 
sermon on, VIII, 136-144 
Wn Be Hierarchy’s statement con- 
cerning, VIII, 40; IX, 115-122 
wills, of, IX, 236-247 
Secularization, indult of, acceptance 
of, VII, 321 
Search and seizure, U. S. Supreme 
Court ruling, VIII, 371, 372 
Seminarian, 
entering religious community, VI, 
416-418; VII, 414, 415 
record of, face sheet, VI, 96-100, 530 
Seminary, peragogy in curriculum, 
VI, 149, 150 
Seminary tax obligatory on houses 
of religious, VII, 192, 193 
Separation of spouses, 
act in New York, VII, 341 
control of, IX, 195-204, 396-407 
procedure in, VI, 187-212, 499, 500; 
IX, 451-454 
Sermons, simony affecting, VIII, 83, 
84 


Service of the diocese, oath of, effect, 
VIII, 196-205 
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Sick, right to carry Holy Communion 
to, VIII, 445, 446 


Simony, affecting sermons, VIII, 83, 


Sodality day indulgence, VIII, 367 
Sodality of the Blessed Virgin, Papal 
constitution affecting, LX, 122 
Spanish Rota, establishment of, Vu, 

427-436 
Spolii, ws, VIII, 45-47 
Sponsors, baptismal, 
invalid record of, VI, 78-80 
legally infamous, rr: 335-337 
Stammering as irregularity, VIII, 228, 
229 


State and Church, interrelations, VI, 
150-158, 319-323, 437-440, 451-523, 
540-545; VII, 45-59, 99-101, 238- 
346, 259-280, 341-344, 436-438; 
VIII, 111-116, 136-144, 254-271, 
369-380, 475-487; IX, 124-133, 
265-276, 341-353, 438-444 

Sterilization, VIII, 107; IX, 271, 444 

Sterility, affecting marriage, VIII, 
172-174 

Stipends, Mass, 

amount of quasi-manual, VIII, 66- 
68 


excessive, claim for, VIII, 235, 236 

excessive, penalty for, VIII, 243, 

deceased priest’s obligation, VIII, 
337, 338 

for novena of Masses, VIII, 454, 


455 
transfer of, VII, 322, 323 
Stole fees, 
penalty affecting, IX, 252-258 
right to, IX, 301-305 
Subdelegation, authorization for, LX, 
412, 414 
Subject of law, VII, 416, 417; VIII, 
348, 349 
Subsidy to schools, VI, 154, 321, 322, 
425-433, 542; VII, 45-59, 99-101, 
236, 239, 259-280, 341-343, 436, 
437; VIII, 254-258, 372-375, 479, 
481; IX, 128, 268, 269, 341, 342, 
347, 348, 438-441 
Suit against cleric, penalty for, VIII, 
470 
Superior, religious, 
competence for reception of vows, 
VIII, 74, 75 
inspection of letters of subjects, 
VIII, 470 
Support of pastor, VII, 412, 413; IX, 
286-305 
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Synod, advice of diocesan consultors 
Telating to, IX, 337-339 


Tabernacle, custody of, VII, 198-200 
Tax exemption, VI, 322, 323, 436, 437; 
ue 102, 236, 237, 239, 343: VIII, 


Teeth, ae at Mass, VIII, 85 
Textbooks, free, 
Louisiana, VI, 4306, 431 
Mississippi, VIL, 430, 431 
Theological conferences, 
in deanery, VII, 87, 88 
religious, attendance Gnmvillersl ds, 
318 
solutions of cases, written, VII, 89 
Time, use of diverse methods of com- 
putation, VIII, 105 
Title of ordination, 
claim for support based on, VII, 
412, 413 
oath of service of diocese, VIII, 
196-205 
Titular patron of church, selection of, 
VITl, 79 
Toupee at Mass, VIII, 84, 85 
Transfer from one class of religious 
to another, VII, 210 
Transportation, free, 
California, VI, 431 
Delaware, VI, 428, 431 
Indiana, IX, 270 
Iowa, VI, 432, 542; IX, 270 
Kentucky, VI, 426, 427; IX, 127 
Louisiana, VII, 101 
Maine, VII, 342 
Maryland, VI, 428; VIII, 112; IX, 
127 
Massachusetts, IX, 443, 444 
Michigan, IX, 347 
Minnesota, VIII, 113; TX, 347 
Missouri, VI, 482; IX, 347 
Montana, LX, 270 
New Jersey, VI, 154, 425-427; VII, 
99, 342; VIII, 112 
New York, VI, 429-431; VIII, 112, 
479 
Oklahoma, VI, 429; VIII, 262 
Pennsylvania, VII, 342 
Texas, VII, 239, 437 
Washington, VI, 429, 430; VIII, 
113, 262, 479; IX, 347 
Wisconsin, VI, 428, 429, 431; VII, 


Trent, "Council of, critical edition of 
manuscript of first seven sessions, 
VI, 169-172 


487 


Trusts, charitable, American rule re- 
garding, VIII, 287-305; LX, 236- 
247, 428-438 

Tuberculosis as matrimonial impedi- 
ment of secular law, VIII, 86, 87 


United Nations, 
Declaration of Human _ Rights, 
VIII, 376, 377; IX, 129 
Educational, Scientific and Cultural 
Organization, VI, 434, 435 
Universities, Catholic, International 
Federation of, IX, 123 
Unworthy Catholics, 
Holy Communion, distribution of 
to, VIII, 437-442 
marriages of, VII, 418-420 


Validity, dependent on hearing, IX, 
365-395 

Vicars, parochial, VI, 305-314; VII, 
174-179, 319, 320, 412, 413; VIII, 
352, 353 

Vicar general, 

in relation to alienation, VII, 422, 

423 


in relation to appointment of assist- 
ants, VIII, 352, 353 
in relation to excardination, VII, 
202, 203; VIII, 352, 353 
in relation to reduction of church 
to secular status, VIII, 213-219 
Votive offering, sale of, VIII, 94, 95 
Vow, 
dispensation from private, VII, 85, 
86 


emergency, by novice, VII, 423 


Way of the Cross, indulgence in 
houses of religious, VII, 96, 97 
Will, 
charitable bequests im, VIII, 287- 
305; IX, 236-247 
cleric’s last, VIII, 41-61, 323-332; 
TX, 99-106 
excluding Catholie beneficiary, VI, 
437 
formalities of, VIII, 223-225 
modification of terms of, VII, 396- 
398 
secularism of, IX, 236-247 
World peace, statement of American 
Hierarchy on, VI, 150 


Zerba, Caesar, review of his Com- 
mentarius in Decretum & Fa 
Sancti Munera”, VII. 
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SUPPLEMENT TO APRIL, 1949 


AGA. PUI EPs Xa 


MOTU PROPRIO? 


DE DISCIPLINA SACRAMENTI MATRIMONII PRO 
ECCLESIA ORIENTALI 


PIUS PP. XII 


REBRAE allatae sunt Nobis, praesertim postremis hisce 
( 3 annis, tum a Legatis Nostris tum a sacrorum Anti- 
stitibus Orientalis Ecclesiae supplicationes, per quas 
rogabamur, ut, instantibus votis annuentes, dum codificatio 
legum Ecclesiae Orientalis haud multum abest, ut absolvatur, 
earundem legum singularia quaedam capita, magni quidem 
momenti, nulla interposita mora promulgaremus, ut gravibus 
et perniciosis rerum adiunctis, in quibus nonnullae Christi 
Ovilis partes orientali ritu utentes versarentur, efficaci prae- 
sidio obviam iremus. 

Nos igitur, attente et cogitate omnibus in Domino perpensis, 
motu proprio, certa scientia ac de Apostolicae plenitudine 
potestatis statuimus ac decrevimus eos canones iam nunc 
publicare, qui ad sacramenti matrimonii disciplinam spectant. 

Iam initio, cum ad Codicem conficiendum prima conferren- 
tur studia, Petrus S. R. E. Presbyter Cardinalis Gasparri, 
Consilii Praeses Codici canonico Orientalis Ecclesiae prae- 
parando, ob oculos habitis facilitate et frequentia necessitudi- 


1 Acta Apostolicae Sedis, XLI (1949), 89-119. 
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num, quas orbis terrarum populi et nationes ob nostrae aetatis 
expeditissimum commeatum inter se nectunt, litteris die xv 
mensis Septembris anno McCMxxx datis, sacros Orientalis 
Ecclesiae Pastores consulebat, ab iisdem petens an in exple- 
tionem optatorum multis e locis Apostolicae Sedi explica- 
torum expedire videretur, ut, quoad fieri posset, ecclesiastica 
disciplina ad matrimonialia impedimenta et ad formam in- 
eundi nuptialis foederis pertinens unius tenoris redderetur; 
idque poscebatur, quia ob memoratam eundi et remeandi 
facilitatem crebriores habebantur inter homines mixti ritus 
nuptiae necnon eo proposito, ut incertitudines de matrimoni- 
orum validitate, eorum sanctitati nocentes, penitus aufer- 
rentur. 

Consilium igitur Orientalis Ecclesiae Codici canonico con- 
ficiendo, debita attentione libratis responsis, ferme cunctis 
asseverantibus, eorumdem sacrorum Pastorum, postquam haee 
fel. mem. Summo Pontifici proximo Decessori Nostro retulit, 
adprobationi Nostrae hos canones proposuit, quos Nos Apos- 
tolica auctoritate Nostra comprobamus: 


DE SACRAMENTO MATRIMONII 


Can. 1 


§ 1. Christus Dominus ad sacramenti dignitatem evexit 
ipsum contractum matrimonialem inter baptizatos. 


§ 2. Quare inter baptizatos nequit matrimonialis contractus 
validus consistere, quin sit eo ipso sacramentum. 


Can. 2 


§ 1. Matrimonii finis primarius est procreatio atque edu- 
catio prolis; secundarius mutuum adiutorium et remedium 
concupiscentiae. 


§ 2. Essentiales matrimonii proprietates sunt unitas et in- 


dissolubilitas, quae in matrimonio christiano peculiarem ob- 
tinent firmitatem ratione sacramenti. 


ACTA PII PP. XII 4 


Can. 3 


Matrimonium gaudet favore iuris; quare in dubio standum 
est pro validitate matrimonii, donee contrarium probetur, 
salvo praescripto can. 116. 


Can. 4 


§ 1. Matrimonium baptizatorum validum dicitur ratum, si 
nondum consummatione completum est; ratum et consumma- 
tum, si inter coniuges locum habuerit coniugalis actus, ad 
quem natura sua ordinatur contractus matrimonialis et quo 
coniuges fiunt una caro. 

§ 2. Celebrato matrimonio, si coniuges simul cohabitaverint, 
praesumitur consummatio, donec contrarium probetur. 

§ 3. Matrimonium inter non baptizatos valide celebratum, 
dicitur legitimum. 

§ 4. Matrimonium invalidum dicitur putativum, si in bona 
fide ab una saltem parte celebratum fuerit coram Ecclesia, 
donec utraque pars de eiusdem nullitate certa evadat. 


Can. 5 


Baptizatorum matrimonium regitur iure non solum divino, 
sed etiam canonico, salva competentia civilis potestatis circa 
mere civiles eiusdem matrimonii effectus. 


Can. 6 


§ 1. Matrimonii promissio, etsi bilateralis seu sponsalitia, 
irrita est in utroque foro, nisi facta fuerit coram parocho aut 
loci Hierarcha aut sacerdote cui ab alterutro facta sit facultas 
assistendi. 

§ 2. 1° Matrimonii promissioni valide assistit idem pa- 
rochus vel loci Hierarcha aut sacerdos ab alterutro designatus 
qui ex praescripto can. 86, 87 matrimonio valide assistit ; 

2° Ille qui matrimonii promissioni assistit obligatione 
tenetur curandi ut eius celebratio in libro sponsalium ad- 
notetur. 
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§3. At ex matrimonii promissione non datur actio ad 
petendam matrimonii celebrationem; datur tamen ad repara- 
tionem damnorum, si qua debeatur. 


Cane 


Sacerdos promissioni matrimonii assistens, sponsis catholicis 
benedictionem in libris liturgicis praescriptam impertire, si lus 
particulare id ferat, ne omittat. 


Can. 8 


Parochus ne omittat populum prudenter erudire de matri- 
monii sacramento elusque impedimentis. 


CAPUT I - 


De iis quae matrimonii celebrationi praemitti debent 
et praesertim de publicationibus matrimonialibus 


Can. 9 


§ 1. Antequam matrimonium celebretur, constare debet 
nihil eius validae ac licitae celebrationi obsistere. 


§ 2. In periculo mortis, si aliae probationes haberi neque- 
ant, satis est, nisi contraria adsint indicia, ut contrahere 
volentes iureiurando affirment se baptizatos fuisse et nullo 
detineri impedimento. 


Can. 10 


§ 1. Parochus cui ius est assistendi matrimonio, opportuno 
antea tempore, diligenter investiget num matrimonio contra- 
hendo aliquid obstet. 


§ 2. Tum sponsum tum sponsam etiam seorsum et caute 
interroget num aliquo detineantur impedimento, num con- 
sensum libere, praesertim mulier, praestent, et num in doc- 
trina christiana sufficienter instructi sint, nisi ob personarum 
qualitatem haec ultima interrogatio inutilis appareat. 


§ 3. Hierarchae loci est peculiares normas de parochi in- 
vestigatione huiusmodi dare. 
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Can. 11 


§ 1. Nisi baptismus collatus fuerit in ipso suo territorio, 
parochus exigat baptismi testimonium ab utraque parte, vel a 
parte tantum catholica, si agatur de matrimonio contrahendo 
cum dispensatione ab impedimento disparitatis cultus. 

§ 2. Catholici qui sacramentum chrismatis nondum recepe- 
runt, illud, antequam ad matrimonium admittantur, recipiant, 
si id possint sine gravi incommodo. 


Can. 12 


Publice a parocho denuntietur inter quosnam matrimonium 
sit contrahendum, iure particulari id ferente. 


Cat. is 


§ 1. Matrimoniorum publicationes fieri debent a proprio 
sponsorum parocho. 

§ 2. Si pars alio in loco per sex menses commorata sit post 
adeptam pubertatem, parochus rem exponat Hierarchae, qui 
pro sua prudentia vel publicationes inibi faciendas exigat, vel 
alias probationes seu indicia super status libertate colligendas 
praescribat. 

§ 3. Si qua sit suspicio de contracto impedimento, parochus, 
etiamsi brevior fuerit commoratio, consulat Hierarcham, qui 
matrimonium ne permittat, nisi prius suspicio, ad normam 
§ 2, removeatur. 


Can. 14 


Publicationes fiant tribus continuis diebus dominicis aliis- 
que festis de praecepto in ecclesia, inter divina officia ad quae 
populus frequens accedat. 


Can. 15 


Potest loci Hierarcha pro suo territorio publicationibus sub- 
stituere publicam, ad valvas ecclesiae paroecialis aliusve 
ecclesiae, affixionem nominum contrahentium per spatium 
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saltem octo dierum, ita tamen-ut, hoc spatio, duo dies festi de 
praecepto comprehendantur. 


Can. 16 


Publicationes ne fiant pro matrimoniis quae contrahuntur 
cum dispensatione ab impedimento disparitatis cultus aut 
mixtae religionis, nisi loci Hierarcha pro sua prudentia, remoto 
scandalo, eas permittere opportunum duxerit, dummodo Apos- 
tolica dispensatio, salvo praescripto can. 32, praecesserit et 
mentio omittatur religionis partis non catholicae. 


Cans ig 


Omnes fideles obligatione tenentur impedimenta, si qua 
norint, parocho aut loci Hierarchae, ante matrimonii celebra- 
tionem, revelandi. 


Can. 18 


§1. Loci Hierarcha proprius pro suo prudenti iudicio 
potest, ex legitima causa, a publicationibus etiam in aliena 
eparchia faciendis dispensare. 

§ 2. Si plures sint Hierarchae proprii, illius est dispensare 
in culus eparchia matrimonium celebratur; quod si matri- 
monium extra proprias ineatur eparchias, cuiuslibet Hier- 
archae propri. 


Can. 19 


Si alius parochus investigationem aut publicationes per- 
egerit, de harum exitu statim per authenticum documentum 
certiorem faciat parochum, qui matrimonio assistere debet. 


Can. 20 


§ 1. Peractis investigationibus et publicationibus, parochus 
matrimonio ne assistat, antequam omnia documenta neces- 
saria receperit, et praeterea, nisi rationabilis causa aliud 
postulet, tres dies decurrerint ab ultima publicatione. 


§ 2. Si intra sex menses matrimonium contractum non 


fuerit, publicationes repetantur, nisi aliud loci Hierarchae 
videatur. 


ACTAG PItePP axles { 


Can, 21 
§ 1. Exorto dubio de exsistentia alicuius impedimenti: 


1° Parochus rem accuratius investiget, interrogando sub 
iuramento duos saltem testes fide dignos, dummodo ne agatur 
de impedimento ex cuius notitia infamia partibus oriatur, et, 
si necesse fuerit, ipsas quoque partes; 


2° Publicationes peragat vel perficiat, si dubium ortum 
sit ante inceptas vel expletas publicationes; 


3° Matrimonio ne assistat, inconsulto Hierarcha, si 
dubium adhue superesse prudenter iudicaverit. 


§ 2. Detecto impedimento certo: 


1° Si impedimentum sit occultum, parochus publicationes 
peragat vel absolvat, et rem deferat, reticens nomina, ad loci 
Hierarcham vel ad Sacram Poenitentiariam; 


2° Si sit publicum et detegatur ante inceptas publica- 
tiones, parochus ulterius ne procedat, donec impedimentum 
removeatur, etsi dispensationem pro foro conscientiae tantum 
obtentam norit; si detegatur post primam aut secundam 
publicationem, parochus publicationes perficiat, et rem ad 
Hierarcham deferat. 


§ 3. Demum si nullum detectum fuerit impedimentum, nec 
dubium nec certum, parochus, expletis publicationibus, ad 
matrimonii celebrationem partes admittat. 


Can. 22 


_ Matrimonio vagorum, eorum nempe qui nullibi domicilium 
vel quasi-domicilium habent, parochus, excepto casu necessi- 
tatis, ne assistat, nisi, re ad loci Hierarcham vel ad sacerdotem 
ab eo delegatum delata, licentiam assistendi obtinuerit. 


CanaZe 


Ne omittat parochus, secundum diversam personarum con- 
dicionem, sponsos docere sanctitatem sacramenti matrimoni, 
mutuas coniugum obligationes et obligationes parentum erga 
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prolem; eosdemque vehementer adhortetur ut ante matri- 
monii celebrationem sua peccata diligenter confiteantur, et 
divinam Eucharistiam pie recipiant. 


Can. 24 


Parochus graviter filiosfamilias minores hortetur ne nuptias 
ineant, insciis aut rationabiliter invitis parentibus; quod si 
abnuerint, eorum matrimonio ne assistat, nisi consulto prius 
loci Hierarcha. 


CAPUT II 


De impedimentis in genere 
Can. 25 


Omnes possunt matrimonium contrahere, qui iure non pro- 
hibentur. 


Can. 26 


81. Impedimentum prohibens secumfert grave vetitum 
contrahendi matrimonium; quod tamen irritum non redditur 
si, non obstante impedimento, contrahatur. 

§ 2. Impedimentum dirimens et graviter prohibet matri- 
monium contrahendum, et impedit quominus valde con- 
trahatur. 

§ 3. Impedimentum, quamvis ex alterutra tantum parte se 
habeat, matrimonium tamen reddit aut illicitum aut in- 
validum. 


Can. 27 


Publicum censetur impedimentum quod publico ex facto 
oritur vel quod alio modo probari in foro externo potest; secus 
est occultum. 


Can. 28 


§ 1. Supremae tantum auctoritatis ecclesiasticae est authen- 
tice declarare quandonam ius divinum matrimonium prohibeat 
vel dirimat. 
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§ 2. Eidem supremae auctoritati tantum ius est alia im- 
pedimenta matrimonium prohibentia vel dirimentia pro bap- 
tizatis constituendi ad modum legis sive universalis sive 
particularis. 


Can. 29 


§ 1. Hierarchae locorum omnibus in suo territorio actu 
commorantibus et suis subditis etiam extra fines sui territorii 
vetare possunt matrimonia in casu peculiari, sed ad tempus 
tantum, iusta de causa eaque perdurante. 

§ 2. Vetito clausulam dirimentem una Sedes Apostolica 
addere potest. 

Can. 30 


Consuetudo novum impedimentum inducens aut impedi- 
mentis exsistentibus contraria reprobatur. 


; Can. 31 


§ 1. Impedimenta gradus minoris sunt: 
1° Consanguinitas in sexto gradu lineae obliquae; 
2° Affinitas de qua in can. 67, §1, n. 1, in quarto gradu 
lineae obliquae: et illa de qua in eodem canone § 1, nn. 2, 3, 
in quovis gradu; 
3° Publica honestas in secundo gradu; 
4° Cognatio spiritualis; 
5° Tutela et cognatio legalis de quibus in can. 71; 
6° Crimen ex adulterio cum promissione vel attentatione 
matrimonii etiam per civilem tantum actum. 
§ 2. Cetera impedimenta dirimentia sunt maioris gradus. 


Can..62 


§1. Salva ampliore facultate quae ex privilegio vel iure 
particulari iis competat, canonica causa suffragante, locorum 
Hierarchae, non autem Syncellus sine mandato speciali, dis- 
pensare possunt proprios subditos ab impedimentis prohi- 
bentibus, exceptis impedimentis provenientibus ex mixta re- 
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ligione vel ex voto in professione minore seu simplici emisso 
in religione iuris pontificii vel patriarchalis, et a dirimentibus 
quae sequuntur: 

1° Ab impedimento consanguinitatis in quinto et sexto 
gradu lineae obliquae; 

2° Ab impedimento affinitatis de quo in can. 67, $1, n. 1, 
in quarto gradu lineae obliquae et ab impedimentis de quibus 
in eodem canone § 1, nn. 2, 3, in quovis gradu; 

3° Ab impedimento honestatis publicae in secundo gradu; 

4° Ab impedimento cognationis spiritualis; 

5° Ab impedimento cognationis legalis et tutelae; 

6° Extra patriarchatus, ab impedimento aetatis, non 
autem ultra biennium completum. 

§ 2. Patriarcha, salva ampliore facultate quae ex privilegio 
vel iure particulari ei competat, praeter facultatem de qua in 
§ 1, dispensare potest: 

1° Ab impedimento aetatis, non tamen ultra biennium 
completum; 

2° Ab impedimento criminis de quo in can. 65, n. 1; 

3° A quarto gradu consanguinitatis in linea obliqua; 

4° Ab affinitatis impedimento de quo in can. 67, § 1, n. 1, 
in secundo et ulteriori gradu lineae obliquae; 

5° A forma celebrationis matrimonii in casu de quo in 
can. 90, § 1, n. 2, gravissima tamen ex causa. 

§ 3. Patriarcha potestatem quae ei tribuitur vel agnoscitur 
in §$ 1, 2, exercere potest in proprios subditos ubique, et in 
omnes sui ritus fideles in patriarchatu actu degentes, etsi 
domicilium vel quasi-domicilium in aliqua eparchia patri- 
archatus non habeant. 

§ 4. Ceterorum impedimentorum dispensatio Sedi Apos- 
tolicae reservatur. 

§ 5. Si contrahentes ad diversas eiusdem ritus eparchias 
pertineant vel ad diversos ritus, dispensatio petatur ab Hier- 
archa viri, et si vir sit acatholicus, ab Hierarcha mulieris. 
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$6. Delegato ad universitatem causarum non competit 
facultas subdelegandi, nisi expresse ei ad singulos actus con- 
cedatur. 


Can. 33 


Urgente mortis periculo, locorum Hierarchae, ad consu- 
lendum conscientiae et, si casus ferat, legitimationi prolis, 
possunt tum a forma in matrimonii celebratione servanda, 
tum ab omnibus et singulis impedimentis iuris ecclesiastici, 
sive publicis sive occultis, etiam multiplicibus, exceptis im- 
pedimentis provenientibus ex sacro presbyteratus ordine et ex 
affinitate de qua in can. 68, § 1, in linea recta, consummato 
matrimonio, dispensare proprios subditos ubique commorantes 
et omnes in proprio territorio actu degentes, remoto scandalo, 
et, si dispensatio concedatur ab impedimento disparitatis 
cultus aux mixtae religionis, praestitis consuetis cautionibus. 


Can. 34 


§ 1. In usdem rerum adiunctis de quibus in can. 33 et solum 
in casibus in quibus ne loci quidem Hierarcha adiri possit, 
eadem dispensandi facultate pollet tum parochus, tum vicarius 
cooperator, tum sacerdos qui matrimonio, ad normam can. 89, 
n. 2, assistit, tum confessarius, sed hic pro foro interno in actu 
sacramentalis confessionis tantum. : 

§ 2. In casu de quo in § 1, loci Hierarcha censetur adiri non 
posse, si tantum per telegraphum vel telephonum ad eum 
possit recurri. 


Can.iso 


§ 1. Possunt Hierarchae locorum, sub clausulis in fine can. 
33 statutis, dispensationem concedere ab omnibus impedimen- 
tis de quibus in can. 33, quoties impedimentum detegatur vel, 
quamvis antea cognitum, tune solum ad notitiam Hierarchae 
aut parochi deferatur cum iam omnia sunt parata ad nuptias, 
nee matrimonium, sine probabili gravis mali periculo, differri 
possit usque dum a Sede Apostolica vel, quod attinet ad 
impedimenta a quibus dispensare valet, a Patriarcha dispen- 
satio obtineatur. 
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§2. Haec facultas valet etiam ad convalidationem matri- 
monli iam contracti, si idem periculum sit in mora nec tempus 
suppetat recurrendi ad Sedem Apostolicam vel, quod attinet 
ad impedimenta a quibus dispensare valet, ad Patriarcham. 


§ 3. In iisdem rerum adiunctis, eadem facultate gaudent 
omnes de quibus in can. 34, § 1, sub eiusdem canonis clausullis, 
sed solum si casus natura sua vel tantum facto sit occultus 
et ne loci quidem Hierarcha adiri ad normam can. 34 possit, 
vel nonnisi cum periculo violationis secreti. 


$4. Facultate de qua in § 1 non aufertur Hierarchis potes- 
tas dispensandi a forma in matrimonii celebratione servanda, 
et ab impedimentis iuris ecclesiastici in quibus Sedes Apos- 
tolica solet dispensare, quoties difficilis sit recursus ad Sedem 
Apostolicam itemque ad Legatum Romani Pontificis neces- 
saria facultate praeditum, et simul in mora sit periculum 
gravis damni. 


Can. 36 


Parochus, vicarius cooperator aut sacerdos de quo in can. 34, 
de concessa dispensatione pro foro externo Hierarcham loci 
statim certiorem faciat; eaque adnotetur in libro matri- 
moniorum. 


Can. 37 


Nisi aliud ferat rescriptum S. Poenitentiariae aut, intra 
limites culusque competentiae, Patriarchae vel loci Hier- 
archae, dispensatio in foro interno non sacramentali concessa 
ab impedimento occulto, adnotetur in libro diligenter in 
secreto curiae archivo asservando, nec alia dispensatio pro foro 
externo est necessaria, etsi postea occultum impedimentum 
publicum evaserit; sed est necessaria, si dispensatio concessa 
fuerat tantum in foro interno sacramentali. 


Can. 38 


§ 1. Si petitio dispensationis ad Sedem Apostolicam missa 
sit, Hierarchae locorum suis facultatibus, si quas habeant, ne 
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utantur, nisi ex gravi urgentique causa, quo in casu statim 
Apostolicam Sedem de re moneant. 

§ 2. Idem servetur ab Hierarchis locorum Patriarchae sub- 
lectis, si dispensationis petitio missa sit ad Patriarcham. 


Can. 39 


$1. In matrimoniis sive contractis sive contrahendis, qui 
gaudet indulto generali dispensandi a certo quodam impedi- 
mento, potest, nisi in ipso indulto aliud expresse praescriba- 
tur, ab eo dispensare etiamsi idem impedimentum multiplex 
sit. 

§ 2. Qui habet indultum generale dispensandi a pluribus 
diversae speciel impedimentis, sive dirimentibus sive pro- 
hibentibus, potest dispensare ab iisdem impedimentis, etiam 
publicis, in uno eodemque casu occurrentibus. 


Can. 40 


Si quando cum impedimento seu impedimentis publicis a 
quibus ex indulto dispensare quis potest, concurrat aliud im- 
pedimentum a quo dispensare nequeat, pro omnibus adiri 
debet Superior qui ab omnibus dispensare possit; si tamen 
impedimentum seu impedimenta a quibus dispensare potest, 
comperiantur post impetratam ab eo Superiore dispensa- 
tionem, suis facultatibus uti poterit. 


Can. 41 


Per dispensationem ab impedimento dirimente concessam 
sive ex potestate ordinaria, sive ex potestate delegata per in- 
dultum generale, non vero per rescriptum in casibus singulari- 
bus, conceditur quoque eo ipso legitimatio prolis, si qua ex lis 
quibus conceditur dispensatio iam nata vel concepta fuerit, 
excepta tamen adulterina et sacrilega. 


Can. 42 


Dispensatio ab impedimento consanguinitatis vel affinitatis, 
concessa in aliquo impedimenti gradu, valet, licet in petitione 
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vel in concessione error circa gradum irrepserit, dummodo 
gradus revera exsistens sit inferior, aut licet silentio praeteri- 
tum fuerit aliud impedimentum eiusdem speciei in aequali 
vel inferiore gradu. 


Can. 43 


Data a Sede Apostolica dispensatio a matrimonio rato et 
non consummato vel facta, etiam ab iis qui potestatem habent 
infra Sedem Apostolicam, licentia transitus ad alias nuptias 
ob praesumptam coniugis mortem, secumfert semper dispen- 
sationem ab impedimento de quo in can. 65, n. 1, si qua opus 
sit. 


Can. 44 


Dispensatio a minore impedimento concessa, nullo sive 
obreptionis sive subreptionis vitio irrita est, ets] unica causa 
finalis in precibus exposita falsa fuerit. 


Can. 45 


Dispensationes a publicis impedimentis Hierarchae ora- 
torum commissas exsequatur Hierarcha qui litteras testimoni- 
ales dedit vel preces transmisit ad Sedem Apostolicam, vel ad 
Patriarcham, etiamsi sponsi, quo tempore exsecutioni danda 
est dispensatio, relicto illus eparchiae domicilio aut quasi- 
domicilio in aliam eparchiam discesserint non amplius re- 
versuri, monito tamen Hlierarcha loci in quo matrimonium 
contrahere cupiunt. 


Can. 46 


_ Excepta modica aliqua praestatione ratione expensarum 

cancellariae in dispensationibus pro non pauperibus, locorum 
Hierarchae eorumve officiales, reprobata quavis contraria 
consuetudine, nequeunt, occasione concessae dispensationis, 
emolumentum ullum exigere, nisi ad id faciendum expressam 
obtinuerint Sedis Apostolicae licentiam aut id sit in probatis 
Synodis constitutum vel recognitum; et si illegitime exegerint, 
obligatione restituendi tenentur. 
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Can. 47 


Qui ex potestate delegata dispensationem concedunt, in 
eadem expressam mentionem indulti Superioris delegantis 
faciant. 


CAPUT III 


De impedimentis prohibentibus 


Can. 48 
§ 1. Matrimonium prohibet: 


1° Votum publicum castitatis perfectae in professione 
simplici seu minore emissum; 

2° Votum privatum virginitatis, castitatis perfectae, non 
nubendi, amplectendi statum religiosum, et, in ritibus in qui- 
bus clerici a recepto subdiaconatus ordine obligatione servandi 
sacrum caelibatum tenentur, suscipiendi subdiaconatum vel 
ordinem maiorem. 

§ 2. Nullum votum, uno sollemni seu quod in professione 

maiore emittitur excepto, dirimit matrimonium, nisi id speciali 
Sedis Apostolicae praescripto pro aliquibus statutum fuerit. 


Can. 49 


In iis regionibus ubi lege civili tutela, vel legalis cognatio ex 
adoptione orta, nuptias prohibet, iure canonico matrimonium 
illicitum est. 


Can. 50 


Severissime Ecclesia ubique prohibet ne matrimonium 
ineatur inter duas personas baptizatas, quarum altera sit 
catholica, altera vero sectae haereticae seu schismaticae ad- 
scripta; quod si adsit perversionis periculum coniugis catholici 
vel prolis, coniugium ipsa etiam lege divina vetatur. 


% 


Can. 51 


§1. Ecclesia ab impedimento mixtae religionis non dis- 
pensat, nisi: 
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1° Urgeant iustae ac graves causae; 


2° Cautionem praestiterit coniux acatholicus de amovendo 
a coniuge catholico perversionis periculo, et uterque coniux de 
universa prole catholice tantum baptizanda et educanda; 


3° Moralis habeatur certitudo de cautionum impletione. 


§ 2. Cautiones regulariter in scriptis exigantur. 


Can. 52 


Coniux catholicus obligatione tenetur conversionem coniugis 
acatholici prudenter curandi. 


Can. 53 


§1. Etsi ab Ecclesia obtenta sit dispensatio ab impedi- 
mento mixtae religionis, coniuges nequeunt, vel ante vel post 
matrimonium coram Ecclesia initum, adire quoque, sive per 
se sive per procuratorem, ministrum acatholicum uti sacris 
addictum, ad matrimonialem consensum praestandum vel 
renovandum. 

§ 2. Si parochus certe noverit sponsos hanc legem violaturos 
esse vel iam violasse, eor'um matrimonio ne assistat, nisi ex 
gravissimis causis, remoto scandalo et consulto prius Hierarcha. 

§ 3. Non improbatur tamen quod, lege civili iubente, con- 
iuges se sistant etiam coram ministro acatholico, officialis 
civilis tantum munere fungente, idque ad actum civilem dum- 
taxat explendum, effectuum civilium gratia. 


Can. 54 
Hierarchae aliique animarum pastores: 
1° Fideles a mixtis nuptiis, quantum possunt, absterreant; 


2° Si eas impedire non valeant, omni studio curent ne 
contra Dei et Ecclesiae leges contrahantur; 


3° Mixtis nuptiis celebratis sive in proprio sive in alieno 
territorio, sedulo invigilent ut coniuges promissiones factas 
fideliter impleant. 
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Can. 55 


$1. Absterreantur quoque fideles a matrimonio contra- 
hendo cum iis qui notorie aut catholicam fidem abiecerunt, 
etsi ad sectam acatholicam non transierint, aut societatibus 
ab Ecclesia damnatis adscripti sunt. 

§ 2. Parochus praedictis nuptiis ne assistat, nisi consulto 
Hierarcha, qui, inspectis omnibus rei adiunctis, ei permittere 
poterit ut matrimonio intersit, dummodo urgeat gravis causa 
et pro suo prudenti arbitrio Hierarcha iudicet satis cautum 
esse catholicae educationi universae prolis et remotioni peri- 
culi perversionis alterius coniugis. 


Can. 56 


Si publicus peccator aut censura notorie innodatus prius ad 
sacramentalem confessionem accedere aut cum Ecclesia recon- 
ciliari recusaverit, parochus eius matrimonio ne assistat, nisi 
gravis urgeat causa, de qua, si fieri possit, consulat Hierar- 
cham. 


CAPUT IV 


De impedimentis dirimentibus 


Gan. 54 


§1. Vir ante decimum sextum aetatis annum completum, 
mulier ante decimum quartum item completum, matrimonium 
validum inire non possunt. 

§ 2. Licet matrimonium post praedictam aetatem con- 
tractum validum sit, curent tamen animarum pastores ab eo 
avertere iuvenes ante aetatem, qua, secundum regionis re- 
ceptos mores, matrimonium iniri solet. 


Can. 58 


§ 1. Impotentia antecedens et perpetua, sive ex parte virl 
sive ex parte mulieris, sive alteri cognita sive non, sive abso- 
luta sive relativa, matrimonium ipso naturae iure dirimit. 
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§ 2. Si impedimentum impotentiae dubium sit, sive dubio 
iuris sive dubio facti, matrimonium non est impediendum. 


§ 3. Sterilitas matrimonium nec dirimit nec prohibet. 


. Can. 59 
$1. Invalide matrimonium attentat qui vinculo tenetur 
prioris matrimonii, quanquam non consummati, salvo privi- 
legio fidei. 
§ 2. Quamvis prius matrimonium sit irritum aut solutum 
qualibet ex causa, non ideo licet aliud contrahere, antequam 
de prioris nullitate aut solutione legitime et certo constiterit. 


Can. 60 

$81. Nullum est matrimonium contractum a persona non 
baptizata cum persona baptizata. 

§ 2. Si pars tempore contracti matrimonii tanquam bap- 
tizata communiter habebatur aut eius baptismus erat dubius, 
standum est, ad normam can. 3, pro validitate matrimonii, 
donec certo probetur alteram partem baptizatam esse, alteram 
vero non baptizatam. 


Can. 61 


Quae de mixtis nuptiis in canonibus 50-54 praescripta sunt, 
applicari quoque debent matrimoniis quibus obstat impedi- 
mentum disparitatis cultus. 


Can. 62 
§ 1. Invalide matrimonium attentant clerici maiore ordine 
aucti. 


§ 2. Subdiaconatui, aeque ac maioribus ordinibus, vis diri- 
mendi matrimonium tribuitur. 


Can. 63 
Invalide matrimonium attentant religiosi professione sol- 
lemni seu maiore adstricti, itemque qui votum castitatis extra 
professionem maiorem emiserunt, cui tamen, ex speciali Sedis 
Apostolicae praescripto, vis addita sit nuptias dirimendi. 
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Can. 64 


§ 1. Inter virum raptorem et mulierem, intuitu matrimonii 
raptam, quandiu ipsa in potestate raptoris manserit, nullum 
potest consistere matrimonium. 

§ 2. Quod si rapta, a raptore separata et in loco tuto ac 
libero constituta, illi nubere consenserit, impedimentum cessat. 

§ 3. Quod ad matrimonii nullitatem attinet, raptui par 
habetur violenta retentio mulieris, cum nempe vir mulierem 
in loco ubi ea commoratur vel ad quem libere accessit, violen- 
ter intuitu matrimonii detinet. 


Can. 65 


Valide contrahere nequeunt matrimonium: 

1° Qui, perdurante eodem valido matrimonio, adulterium 
inter se consummarunt et fidem sibi mutuo dederunt de matri- 
monio ineundo vel ipsum matrimonium, etiam per civilem 
tantum actum, attentarunt; 

2° Qui, perdurante pariter eodem valido matrimonio, 
adulterium inter se consummarunt eorumque alter coniugem 
occidit; 

3° Qui mutua opera physica vel morali, etiam sine adul- 
terio, mortem coniugi intulerunt. 


Can. 66 

§ 1. In linea recta consanguinitatis matrimonium irritum 
est inter omnes ascendentes et descendentes tum legitimos 
tum naturales. 

§ 2. In linea obliqua irritum est usque ad sextum gradum 
inclusive, ita tamen ut matrimonii impedimentum toties 
multiplicetur quoties communis stipes multiplicatur. 

§ 3. Nunquam matrimonium permittatur, si quod subsit 
dubium num partes sint consanguineae in aliquo gradu lineae 
rectae aut in secundo gradu lineae obliquae. 

§ 4. 1° Consanguinitas computatur per lineas et gradus; 

2° In linea recta, tot sunt gradus quot personae, stipite 
dempto; 
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3° In linea obliqua, tot sunt gradus quot personae in utro- 
que tractu, stipite dempto. 


Can. 67 


§1. 1° Affinitas de qua in can. 68, $1, dirimit matri- 
monium in linea recta, in quolibet gradu; in linea obliqua, 
usque ad quartum gradum inclusive; 

2° Affinitas de qua in can. 68, § 2, dirimit matrimonium 
usque ad quartum gradum inclusive; 

3° Affinitas de qua can. 68, § 3, dirimit matrimonium in 
primo gradu. 

§ 2. Affinitatis de qua in can. 68, § 1, n. 1, impedimentum 
multiplicatur: 

1° Quoties multiplicatur impedimentum consanguinitatis 
a quo procedit; 

2° Secundo vel ulteriore matrimonio inito cum consan- 
guineo conlugis defuncti. 


Can. 68 


81. 1° Affinitas ex digeneia oritur ex matrimonio valido 

etsi non consummato; 

2° Viget inter alterutrum coniugem et alterius consan- 
guineos; 

3° Qua quis linea et quo gradu, alterutrius coniugis est 
consanguineus, alterius est affinis. 

§ 2. 1°lIure particulari, affinitas ex digeneia de qua in § 1, 
n. 1, oritur etiam inter consanguineos viri et consanguineos 
mulieris; 

2° Ita computatur ut tot sint gradus quot fert summa 
graduum consanguinitatis quibus uterque affinium distat a 
conlugibus ex quorum matrimonio affinitas oritur. 

§3. 1° Iure particulari, affinitas praeterea oritur ex tri- 
genela seu ex duobus matrimoniis validis, etiam non consum- 
matis, si duae personae matrimonium contrahant: a) cum una 
eademque tertia persona, soluto matrimonio, unam post 
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alteram, aut b) cum duabus personis inter se consanguineis; 


2° Affinitatem ex trigeneia contrahunt alteruter coniux 
cum iis qui sunt, ex alio matrimonio, alterius coniugis affines 
ex digeneia; 

3° Haec affinitas, inter alterutrum coniugem et alterius 
affines, ita computatur ut qui sunt ex alio matrimonio affines 
viri ex digeneia, in eodem gradu sint uxoris affines ex tri- 
geneia, et vice versa; 

4° Quoties haec affinitas viget inter consanguineos quoque 
unius et affines alterius coniugis, ita computatur ut tot sint 
gradus quot fert summa graduum cum consanguinitatis tum 
affinitatis ex digeneia quibus uterque affinium distat a coniugi- 
bus ex quorum matrimonio affinitas oritur. 


Can. 69 


Impedimentum publicae honestatis oritur ex matrimonio 
invalido, sive consummato sive non, et ex notorio vel publico 
concubinatu; et nuptias dirimit in primo et secundo gradu 
lineae rectae inter virum et consanguineas mulieris, ac vice 


versa. 
Can. 70 
§ 1. Ea spiritualis cognatio matrimonium dirimit de qua 
in § 2. | 
§2. 1° Ex baptismo spiritualem cognationem contrahit 
patrinus cum baptizato eiusque parentibus; 
2° Si iteretur baptismus sub condicione, cognationem 
spiritualem patrinus non contrahit, nisi iterum idem adhibitus 
sit. 
Can. 71 
Qui lege civili inhabiles ad nuptias inter se ineundas haben- 


tur ob tutelam vel ob cognationem legalem ex adoptione 
ortam, nequeunt vi iuris canonici matrimonium inter se valide 


contrahere. 
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CAPUT V 


De consensu matrimoniali 


Can. 72 


$1. Matrimonium facit partium consensus inter personas 
iure habiles legitime manifestatus; qui nulla humana potes- 
tate suppleri valet. 

§ 2. Consensus matrimonialis est actus voluntatis quo 
utraque pars tradit et acceptat ius in corpus, perpetuum et 
exclusivum, quod attinet ad actus per se aptos ad prolis 
generationem. 


Can. 73 


§ 1. Ut matrimonialis consensus haberi possit, necesse est 
ut contrahentes saltem non ignorent matrimonium esse socie- 
tatem permanentem inter virum et mulierem ad filios pro- 
creandos. 


§ 2. Haec ignorantia post pubertatem non praesumitur. 


Can. 74 


§1. Error in persona invalidum reddit matrimonium. 


§ 2. Error in qualitate personae, etsi det causam contractui, 
matrimonium dirimit tantum: 


1° Si error qualitatis redundet in errorem in persona; 


2° Si persona libera matrimonium contrahat cum persona 
quam liberam putat, cum contra sit serva, servitute proprie 
dicta. 
Can. 75 
Simplex error circa matrimonii unitatem vel indissolubili- 
tatem aut sacramentalem dignitatem, etsi det causam con- 
tractul, non vitiat consensum matrimonialem. 


Can. 76 


Scientia aut opinio nullitatis matrimonii consensum matri- 
monialem necessario non excludit. 
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Can, 77 


$1. Internus animi consensus semper praesumitur con- 
formis verbis vel signis in celebrando matrimonio adhibitis. 

§ 2. At si alterutra vel utraque pars positivo voluntatis 
actu excludat matrimonium ipsum, aut omne ius ad coniuga- 
lem actum, vel essentialem aliquam matrimonii proprietatem, 
invalide contrahit. 


Can. 78 


$1. Invalidum quoque est matrimonium initum ob vim vel 
metum gravem extrinsecus et iniuste incussum ad extorquen- 
dum consensum. 

§ 2. Nullus alius metus, etiamsi det causam contractui, 
matrimonii nullitatem secumfert. 


Can. 79 


$1. Ad matrimonium valide contrahendum necesse est ut 
contrahentes sint praesentes sive per se ipsi sive per pro- 
curatorem. 

§ 2. Sponsi matrimonialem consensum exprimant verbis; 
nec aequipollentia signa adhibere ipsis licet, si loqui possint. 


Can. 80 


§ 1. Matrimonium contrahi nequit per procuratorem, nisi 
Hierarcha loci in casu singulari hance facultatem scripto 
dederit. , 

§ 2. Hierarcha loci hance facultatem dare potest tantum in 
casu necessitatis, id est si contrahentes, ob gravem causam, 
sacerdoti se una simul sistere nequeunt. 


Can. 81 


$1. Firmis eparchialibus statutis desuper additis, ut matri- 
monium per procuratorem valide ineatur, requiritur manda- 
tum speciale ad contrahendum cum certa persona, subscriptum 
a mandante et vel a parocho aut Hierarcha loci in quo man- 
datum fit, vel a sacerdote ab alterutro delegato, vel a duobus 


saltem testibus. 
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§ 2. Si mandans scribere nesciat, id in ipso mandato ad- 
notetur et alius testis addatur qui scripturam ipse quoque 
subsignet; secus mandatum irritum est. 

§3. Si, antequam procurator nomine mandantis contra- 
xerit, hic mandatum revocaverit aut in amentiam inciderit, 
invalidum est matrimonium, licet sive procurator sive alia 
pars contrahens haec ignoraverit. 

§ 4. Ut matrimonium validum sit, procurator ab ipso man- 
dante designetur oportet et procurator munere suo per se ipse 
fungi debet. 


Can. 82 
§ 1. Ut matrimonium per procuratorem valide celebretur, 
servandae sunt normae can. 85 et 86. 


§ 2. Coniuges, cum simul fuerint, benedictionem de qua in 
can. 91 a sacerdote ad normam horum canonum designato 
recipere ne negligant. 


Can. 83 


Matrimonium sub condicione contrahi nequit. 


Can. 84 


Etsi matrimonium invalide ratione impedimenti initum 
fuerit, consensus praestitus praesumitur perseverare, donec de 
elus revocatione constiterit. 


CAPUT VI 


De forma celebrationis matrimonii 


Can. 85 


§ 1. Ea tantum matrimonia valida sunt quae contrahuntur 
ritu sacro, coram parocho, vel loci Hierarcha, vel sacerdote cui 
ab alterutro facta sit facultas matrimonio assistendi et duobus 
saltem testibus, secundum tamen praescripta cancnum qui 
sequuntur, et salvis exceptionibus de quibus in cann. 89, 90. 


§ 2. Sacer censetur ritus, ad effectum de quo in $1, ipso 
interventu sacerdotis adsistentis ac benedicentis. 
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Can. 86 


§ 1. Parochus et loci Hierarcha valide matrimonio assistunt: 


1° A die tantummodo initae legitime administrationis 
beneficii, vel initi officii, nisi per sententiam fuerint excom- 
municati vel interdicti vel suspensi ab officio aut tales 
declarati; 


2° Intra fines dumtaxat sui territorii sive contrahentes 
sunt subditi, sive non subditi, modo sint sui ritus; 


3° Dummodo neque vi neque metu gravi constricti re- 
quirant excipiantque contrahentium consensum. 


§ 2. Matrimonio fidelium diversi ritus valide assistit Hier- 
archa loci et parochus qui ad normam § 3, nn. 2-4 est eorum 
proprius Hierarcha vel parochus.. 


§ 3. 1° Nisi aliud statuatur, sive per domicilium sive per 
quasi-domicilium suum quisquis parochum et Hierarcham 
proprii ritus sortitur; 

2° Deficiente parocho pro fidelibus alicuius ritus, horum 
Hierarcha designet alius ritus parochum, qui eorundem curam 
suscipiat, postquam idem Hierarcha habuerit consensum 
Hierarchae parochi designandi; 


3° Extra territorium proprii ritus, deficiente huius ritus 
Hierarcha, habendus est tamquam proprius, Hierarcha loci. 
Quodsi plures sint, ille habendus est tamquam proprius, quem 
designaverit Sedes Apostolica vel, obtento eiusdem consensu, 
Patriarcha, si iure particulari cura fidelium sui ritus extra 
patriarchatus commorantium ei commissa est. 

4° Proprius vagi parochus vel Hierarcha est sui ritus 
parochus vel Hierarcha loci ubi vagus actu commoratur; 
deficiente parocho vel Hierarcha sui ritus, serventur normae 
in nn. 2, 3 statutae; 

5° Illorum quoque qui non habent nisi eparchiale domi- 
cilium vel quasi-domicilium, parochus proprius est parochus 
loci in quo actu commorantur. 
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Can. 87 


§1. 1° Parochus et loci Hierarcha, qui matrimonio possunt 
valide assistere, possunt quoque alii sacerdoti facultatem dare 
ut intra fines sui territorii determinato matrimonio assistat, 
dummodo id expresse faciant, et sacerdos sit determinatus; 
possunt quoque eidem sacerdoti concedere facultatem sub- 
delegandi alium determinatum sacerdotem, qui illi matrimonio 
assistat; 

2° Vicario cooperatori concedi potest a parocho vel a loci 
Hierarcha etiam facultas generalis assistendi matrimoniis; qua 
obtenta, ipse facultate subdelegandi gaudet, ut in n. 1; 

3° Facultas concessa contra praescriptum nn. 1, 2 irrita 
est. 

§ 2. Facultas de qua in § 1, n. 1, ne concedatur, nisi expletis 
omnibus quae ius constituit pro libertate status comprobanda. 

§ 3. Locorum Hierarchae administrationem fidelium diversi 
ritus ad normam iuris gerentes dare possunt cuiusvis orientalis 
ritus rectoribus ecclesiarum vel aliis sacerdotibus, curam 
fidelium, parocho proprii ritus orborum, habentibus, gene- 
ralem facultatem assistendi matrimoniis fidelium ritus orien- 
talis, etsi a ritu rectoris vel presbyteri diversi. 


Can. 88 


§ 1. Parochus autem vel loci Hierarcha matrimonio licite 

assistunt: 

1° Postquam sibi legitime constiterit de libero statu con- 
trahentium ad normam iuris; 

2° Postquam, insuper, sibi constiterit de domicilio vel 
quasi-domicilio vel menstrua commoratione aut, si de vago 
agatur, actuali commoratione alterutrius contrahentis in loco 
matrimonii; 

3° Habita, si condiciones deficiant de quibus in n. 2, 
licentia parochi vel Hierarchae domicilii vel quasi-domicilii 
aut menstruae commorationis alterutrius contrahentis, nisi vel 
de vagis actu itinerantibus res sit, qui nullibi commorationis 
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sedem habent, vel gravis necessitas intercedat quae a licentia 
petenda excuset. 

§ 2. Parochus, si ita ferat ius particulare, ut matrimonio 
licite assistat, indiget insuper licentia Hierarchae loci. 

§ 3. Matrimonium coram sponsi parocho celebretur, nisi vel 
legitima consuetudo aliud ferat vel iusta causa excuset; matri- 
monia autem catholicorum mixti ritus, in ritu viri et coram 
elusdem parocho sunt celebranda, nisi vir, domicilium vel 
quasi-domicilium habens in regione orientali, consentiat ut 
matrimonium ritu sponsae et coram huius parocho celebretur. 

§ 4. Parochus qui sine licentia iure requisita matrimonio 
assistit, emolumenta stolae non facit sua, eaque proprio con- 
trahentium parocho remittendi obligatione tenetur. 


Can. 89 


Si haberi vel adiri nequeat sine gravi incommodo parochus 
vel Hierarcha vel sacerdos cui facultas assistendi matrimonio 
facta sit ad normam canonum 86, 87: 

1° In mortis periculo validum et licitum est matrimonium 
contractum coram solis testibus; et etiam extra mortis pericu- 
lum, dummodo prudenter praevideatur eum rerum statum 
esse per mensem duraturum; ; 
_ 2° In utroque casu, si praesto sit quivis alius catholicus 
sacerdos qui adesse possit, vocari et, una cum testibus, matri- 
monio assistere debet, salva coniugii validitate coram solis 
testibus. 


Can. 90 


§1. Ad statutam superius formam servandam tenentur: 

1° Omnes in catholica Ecclesia baptizati et ad eam ex 
haeresi aut schismate conversi, licet sive hi sive illi ab eadem 
postea defecerint, quoties inter se matrimonium ineunt; 

2° Tidem, de quibus in n. 1, si cum acatholicis, sive bap- 
tizatis sive non baptizatis, etiam post obtentam dispensa- 
tionem ab impedimento mixtae religionis vel disparitatis 
cultus, matrimonium contrahant. 
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§ 2. Firmo autem praescripto § 1, n. 1, acatholici baptizati, 
si inter se vel cum acatholicis non baptizatis contrahant, 
nullibi tenentur ad catholicam matrimonii formam servandam. 


Can. 91 


Extra casum necessitatis, in matrimonii celebratione serven- 
tur ritus et caeremoniae in libris liturgicis ab Ecclesia probatis 
praescriptae aut legitimis consuetudinibus receptae. 


Can. 92 


§ 1. Celebrato matrimonio, parochus vel qui eius vices 
gerit, quamprimum describat in libro matrimoniorum nomina 
coniugum ac testium, locum et diem celebrati matrimonii, 
dispensationem, si dispensatio locum habuit, elusque auctorem 
una cum impedimento eiusque gradu, atque alia secundum 
modum in libris liturgicis et a proprio Hierarcha praescriptum; 
idque licet alius sacerdos facultate vel a se vel ab Hierarcha 
obtenta matrimonio adstiterit. 


§ 2. Praeterea, parochus in libro quoque baptizatorum ad- 
notet coniugem tali die in sua paroecia matrimonium con- 
traxisse. Quod si coniux alibi baptizatus fuerit, parochus 
notitiam initi matrimonii ad parochum, apud quem coniugis 
baptismus ad normam canonum adnotandus est, per se vel per 
curiam episcopalem transmittat, ut matrimonium in baptiza- 
torum librum referatur. 


§ 3. Quoties matrimonium ad normam can. 89 contrahitur, 
sacerdos, si eidem adstiterit, secus tum testes tum contra- 
hentes curare debent ut initum coniugium in praescriptis libris 
quamprimum adnotetur. 


CAPUT VII 


De matrimonio conscientiae 


Can. 93 


Ex gravissima et urgentissima tantum causa, ab ipso loci 
Hierarcha, excluso Syncello sine speciali mandato, permitti 
potest ut matrimonium conscientiae ineatur, idest matri- 
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monium celebretur omissis denuntiationibus et secreto, ad 
normam canonum qui sequuntur. 


Can. 94 


Licentia celebrationis matrimonii conscientiae secumfert 
promissionem et gravem obligationem secreti servandi ex 
parte sacerdotis assistentis, testium, Hierarchae eiusque suc- 
cessorum, et etiam alterius coniugis, altero non consentiente 
divulgationi. 

Can. 95 


Huius promissionis obligatio, ex parte Hierarchae, non ex- 

tenditur ad sequentes casus: 

1° Si quod scandalum aut gravis erga matrimonii sancti- 
tatem iniuria ex secreti observantia immineat; 

2° Si parentes non curent ut proles ex tali matrimonio 
suscepta baptizetur; aut eam baptizandam curent falsis ex- 
pressis nominibus, nec interim Hierarchae, intra triginta dies, 
prolem susceptam et baptizatam, additis veris parentum 
nominibus, denuncient ; 

3° Si parentes christianam prolis educationem negligant. 


Can. 96 
Matrimonium conscientiae non est adnotandum in consueto 
matrimoniorum ac baptizatorum libro, sed in peculiari libro 
servando in secreto curiae archivo. 


CAPUT VIII 


De tempore et loco celebrationis matrimonii 


Can. 97 


§1. Matrimonium quolibet anni tempore contrahi potest, 
firmo praescripto § 2. 

§2. Tempore sacro ante Nativitatem Domini et Magnae 
Quadragesimae, necnon aliis temporibus iure particulari statu- 
tis, vetatur ipsa nuptiarum celebratio vel tantum sollemnitas 
in ea, ad normam iuris particularis. 


. 
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§ 3. Hierarchae tamen locorum possunt, ex iusta causa, 
vetito tempore permittere sive ipsam nuptiarum celebra- 
tionem sive sollemnem earundem benedictionem, monitis 
sponsis ut a pompae apparatu abstineant. 


Can. 98 


§ 1. Matrimonium celebretur in ecclesia paroeciali; in alia 
autem ecclesia vel oratorio sive publico sive semi-publico 
celebrari non poterit, nisi cum licentia Hierarchae loci vel 
parochi. 

§ 2. Hierarchae locorum iusta tantum ac rationabili de 
causa permittere possunt matrimonii celebrationem in aedibus 
privatis, non autem in ecclesiis vel oratoriis sive seminarii sive 
religiosarum, nisi urgente necessitate, et opportunis adhibitis 
cautelis. 


GAPUT LES 
De matrimonii effectibus 


Can. 99 


Ex valido matrimonio enascitur inter coniuges vinculum 
natura sua perpetuum et exclusivum; matrimonium praeterea 
christianum coniugibus non ponentibus obicem gratiam con- 
fert. 


Can. 100 
Utrique coniugi ab ipso matrimonii initio aequum ius et 
officium est quod attinet ad actus proprios coniugalis vitae. 
Can. 101 
Nisi iure speciali aliud cautum sit, uxor, quod attinet ad 
canonicos effectus, particeps efficitur status mariti. 
Can. 102 


Parentes gravissima obligatione tenentur prolis educationem 
tum religiosam et moralem, tum physicam et civilem pro viri- 
bus curandi, et etiam temporali eorum bono providendi. 
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Can. 103 


Legitimi sunt filii concepti aut nati ex matrimonio valido 
vel putativo. 


Can. 104 


§ 1. Pater is est quem iustae nuptiae demonstrant, nisi evi- 
dentibus argumentis contrarium probetur. 


§ 2. Legitimi praesumuntur filii qui nati sunt saltem post 
centum octoginto dies a die celebrati matrimonii, vel intra 
tercentos dies a die dissolutae vitae coniugalis. 


Can. 105 


Per subsequens parentum matrimonium sive verum sive 
putativum, sive noviter contractum sive convalidatum, etiam 
non consummatum, legitima efficitur proles, dummodo paren- 
tes habiles exstiterint ad matrimonium inter se contrahendum 
tempore conceptionis, vel praegnationis vel nativitatis. 


Can. 106 


Filii legitimati per subsequens matrimonium, ad effectus 
canonicos quod attinet, in omnibus aequiparantur legitimis, 
nisi aliud expresse cautum fuerit. 


CAPUT X 
De separatione coniugum 


Articuuus I 


De dissolutione vinculi 


Can. 107 
Matrimonium validum, ratum et consummatum. nulla 
humana potestate nullaque causa, praeterquam morte, dissolvi 
potest. 
Can. 108 


Matrimonium non consummatum inter baptizatos vel inter 
partem baptizatam et partem non baptizatam, dissolvitur tum 


. 
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ipso iure per maiorem seu sollemnem professionem religiosam, 
tum per dispensationem a Romano Pontifice ex iusta causa 
concessam, utraque parte rogante vel alterutra, etsi altera sit 
invita. 


Can. 109 


§1. Legitimum inter non baptizatos matrimonium, licet 
consummatum, solvitur in favorem fidei ex privilegio Paulino. 


§2. Hoc privilegium non obtinet in matrimonio inter 
partem baptizatam et partem non baptizatam inito cum dis- 
pensatione ab impedimento disparitatis cultus. 


Can. 110 


§1. Antequam coniux conversus et baptizatus novum 
matrimonium valide contrahat, debet, salvo praescripto can. 
114, partem non baptizatam interpellare: 


1° An velit et ipsa converti ac baptismum suscipere; 


2° An saltem velit secum cohabitare pacifice sine con- 
tumelia Creatoris. 


§ 2. Hae interpellationes fieri semper debent, nisi Sedes 
Apostolica aliud declaraverit. 


Can. 111 


§1. Interpellationes fiant regulariter, forma saltem sum- 
maria et extraiudiciali, de auctoritate Hierarchae coniugis 
conversi, a quo Hierarcha concedendae sunt quoque coniugi 
infideli, si quidem eas petierit, induciae ad deliberandum, eo 
tamen monito, fore ut, induciis inutiliter praeterlapsis, re- 
sponsio praesumatur negativa. 


§ 2. Interpellationes etiam privatim factae, ab ipsa parte 
conversa, valent, imo sunt etiam licitae, si forma superius 
praescripta servari nequeat; hoc tamen in casu de ipsis, pro 
foro externo, constare debet duobus saltem testibus vel alio 
legitimo probationis modo. 
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Can. 112 


Si interpellationes ex declaratione Sedis Apostolicae omissae 
fuerint, aut si infidelis iisdem negando responderit expresse 
vel tacite, pars baptizata ius habet novas nuptias cum persona 
catholica contrahendi, nisi ipsa post baptismum dederit parti 
non baptizatae iustam discedendi causam. 


Can. 113 
Coniux fidelis, licet post susceptum baptismum denuo con- 
iugaliter cum parte infideli vixerit, ius tamen novas celebrandi 
nuptias cum persona catholica non amittit, ideoque potest hoc 
lure uti, si coniux infidelis, mutata voluntate, postea discedat 
sine iusta causa, vel iam non cohabitet pacifice sine con- 
tumelia Creatoris. 


Can. 114 


Ea quae matrimonium respiciunt in Constitutionibus Pauli 
III Altitudo, 1 iunii 1537; S., Pii V Romani Pontificis, 2 
augusti 1571; Gregorii XIII Populis, 25 ianuarii 1585, quae- 
que pro peculiaribus locis scripta sunt, ad alias quoque 
regiones in iisdem adiunctis extenduntur. 

Can. 115 


Vinculum prioris coniugii, in infidelitate contracti, tunc 
tantum solvitur, cum pars fidelis reapse novas nuptias valide 
iniverit. 

Can. 116 
In re dubia privilegium fidei gaudet favore iuris. 


Articutus II 
De separatione tori, mensae et habitationis 


Can, 117 


Coniuges servare debent vitae coniugalis communionem, 
nisi iusta causa eos excuset. 


. 
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Can, 118 


§1. Propter coniugis adulterium, alter coniux, manente 
vinculo, ius habet solvendi, etiam in perpetuum, vitae com- 
munionem, nisi in crimen consenserit, aut eidem causam 
dederit, vel illud expresse aut tacite condonaverit, vel ipse 
quoque idem crimen commiserit. 


§ 2. Tacita condonatio habetur, si coniux innocens, post- 
quam de crimine adulterii certior factus est, cum altero con- 
iuge sponte, maritali affectione, conversatus fuerit; maritalis 
autem affectio praesumitur, nisi sex intra menses coniugem 
adulterum expulerit vel dereliquerit, aut legitimam accusa- 
tionem fecerit. 


Can. 119 


Coniux innocens, sive iudicis sententia sive propria auctori- 
tate legitime discesserit, nulla unquam obligatione tenetur 
coniugem adulterum rursus admittendi ad vitae consortium; 
potest autem eundem admittere aut revocare, nisi ex ipsius 
consensu ille statum matrimonio contrarium susceperit. 


Can. 120 


§1. 1° Si alter coniux sectae acatholicae nomen dederit; si 
prolem acatholice educaverit; si vitam criminosam et igno- 
miniosam ducat; si grave seu animae seu corporis periculum 
alteri facessat; si saevitiis vitam communem nimis difficilem 
reddat, haec aliaque id genus, sunt alteri coniugi totidem 
legitimae causae discedendi, auctoritate Hierarchae loci, et 


etiam propria auctoritate, si de lis certo constet et periculum 
sit in mora. 


2° In omnibus his casibus, causa separationis cessante, 
vitae consuetudo restauranda est; sed si separatio ab Hierar- 
cha pronuntiata fuerit ad certum incertumve tempus, coniux 


innocens ad id non obligatur, nisi ex decreto Hierarchae vel 
exacto tempore. 


§ 2. Etiam coniux ab altero malitiose desertus obtinere 
potest decretum separationis ab Hierarcha loci ad certum 
incertumve tempus ad normam § 1, n. 2. 
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Can. 121 


Instituta separatione, filii educandi sunt penes coniugem 
innocentem, et si alter coniugum sit acatholicus, penes con- 
iugem catholicum, nisi in utroque casu Hierarcha pro ipsorum 
filiorum bono, salva semper eorundem catholica educatione, 
aliud decreverit. 


CAPUTXI 


De matrimonii convalidatione 


ARTICULUS I 


De convalidatione simplici 


Can. 122 


§ 1. Ad convalidandum matrimonium irritum ob impedi- 
mentum dirimens, requiritur ut cesset vel dispensetur im- 
pedimentum et consensum renovet saltem pars impedimenti 
conscia. 

§ 2. Haec renovatio iure ecclesiastico requiritur ad validi- 
tatem etiamsi initio utraque pars consensum praestiterit nec 
postea revocaverit. 


Can. 123 


Renovatio consensus debet esse novus voluntatis actus in 
matrimonium quod constet ab initio nullum fuisse. 


Can. 124 


$1. Si impedimentum sit publicum, consensus ab utraque 
parte renovandus est forma iure praescripta. 

§ 2. Si sit occultum et utrique parti notum, satis est ut 
consensus ab utraque parte renovetur privatim et secreto. 

§ 3. Si sit occultum et uni parti ignotum, satis est ut sola 
pars impedimenti conscia consensum privatim et secreto reno- 
vet, dummodo altera in consensu praestito perseveret. 
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Can. 125 


§1. Matrimonium irritum ob defectum consensus conva- 
lidatur, si pars quae non consenserat, iam consentiat, dum- 
modo consensus ab altera parte praestitus perseveret. 

§ 2. Si defectus consensus fuerit mere internus, satis est ut 
pars quae non consenserat, interius consentiat. 

§ 3. Si fuerit etiam externus, necesse est consensum etiam 
exterius manifestare, vel forma iure praescripta, si defectus 
fuerit publicus, vel alio modo privato et secreto, si fuerit 
occultus. 


Can. 126 


Matrimonium nullum ob defectum formae, ut validum fiat, 
contrahi denuo debet legitima forma. 


Articuuus II 


De sanatione in radice 


Can, 127 


§ 1. Matrimonii in radice sanatio est elusdem convalidatio, 
secumferens, praeter dispensationem vel cessationem impedi- 
menti, dispensationem a lege de renovando consensu, et retro- 
tractionem, per fictionem iuris, circa effectus canonicos, ad 
praeteritum. 


§ 2. Convalidatio fit a momento concessionis gratiae; retro- 
tractio vero intelligitur facta ad matrimonii initium, nisi aliud 
expresse caveatur. : 


§ 3. Dispensatio a lege de renovando consensu concedi 
potest etiam insciis partibus. 


Can. 128 


§ 1. Quodlibet matrimonium initum cum utriusque partis 
consensu natura sua sufficiente, sed, ad ius quod attinet, in- 
efficaci ob dirimens impedimentum iuris ecclesiastici vel ob 
defectum legitimae formae, potest in radice sanari, dummodo 
consensus perseveret. 
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§ 2. Matrimonium vero contractum cum impedimento iuris 
naturalis vel divini, etiamsi postea impedimentum cessaverit, 
Kcclesia non sanat in radice, ne a momento quidem cessationis 
impedimenti. 

Can. 129 


§ 1. Si in utraque vel alterutra parte deficiat consensus, 
matrimonium nequit sanari in radice, sive consensus ab initio 
defuerit, sive ab initio praestitus, postea fuerit revocatus. 

§ 2. Quod si consensus ab initio quidem defuerit, sed postea 
praestitus fuerit, sanatio concedi potest a momento praestiti 
consensus. 


Can. 130 


§ 1. Sanatio in radice concedi unice potest ab Apostolica 
Sede, firmo praescripto § 2. 

§ 2. Patriarcha potitur facultate concedendi sanationem in 
radice si validitati matrimonii obstat tantum defectus formae 
celebrationis vel impedimentum a quo ipse dispensare potest. 


CAPUT XII 


De secundus nuptiis 


Can. 131 


Licet casta viduitas honorabilior sit, secundae tamen et 
ulteriores nuptiae validae et licitae sunt, firmo praescripto 
can. 59, § 2. 


Nos autem per Apostolicas has Litteras motu proprio datas 
supra recensitos canones promulgamus eisdemque vim legis 
christifidelibus Ecclesiae Orientalis tribuimus, ubique ter- 
rarum hi sunt et tametsi Praelato diversi ritus sunt subiecti. 
Simulae per Apostolicas has Litteras huiusmodi canones vigere | 
coeperint, sua destituentur vi quodlibet statutum, sive gene- 
rale sive particulare vel speciale, etiam latum a Synodis 
speciali forma adprobatis, quaelibet praescriptio et consuetudo 
adhuc vigens, sive generalis, sive particularis ita ut disciplina 
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sacramenti matrimonii unice iisdem canonibus regatur, neque 
amplius ius particulare iis contrarium vigorem habeat nisi 
quando et quantum in is admittatur. 

Ut autem huius Nostrae voluntatis notitia tempestive ad 
omnes, quorum res interest, perveniat, volumus et constitui- 
mus, ut Apostolicae hae Litterae motu proprio datae a die 
secundo mensis Maii an. MCMxxxxIXx, festo 8. Athanasu, Pon- 
tificis et Doctoris, exsecutionem suscipere incipiant, quibus- 
libet contrariis non obstantibus, etiam peculiarissima men- 
tione dignis. 


Datum Romae apud S. Petrum, die xx11 mensis Februaril, 
in festo Cathedrae S. Petri in Antiochia, anno MCMXXXXIX, 
Pontificatus Nostri decimo. 


PIUS PP. XII 


DOCUMENTA 


Ex Constitutione Pauli Pp. III “Altitudo” 1 Iunii 1537 


. Sane cum sicut, non sine grandi et spirituali mentis 
nostrae laetitia, accepimus, quamplures incolae occidentalis et 
meridionalis Indiae, licet divinae sint legis expertes, S. Spiritu 
tamen cooperante, illustrati, errores, quos hactenus observa- 
runt, penitus ab eorum mentibus et cordibus abiecerint, ac 
fidei catholicae veritatem et S. Ecclesiae unitatem amplecti, 
et secundum ritum eiusdem Romanae Ecclesiae vivere de- 
siderent et proponant. ... Super eorum vero matrimoniis hoe 
observandum decernimus, ut qui ante conversionem plures 
iuxta eorum mores habebant uxores, et non recordantur quam 
primo acceperint, conversi ad fidem, unam ex illis accipiant, 
quam voluerint, ut cum ea matrimonium contrahant per 
verba de praesenti, ut moris est; qui vero recordantur quam 
primo acceperint, aliis dismissis, eam retineant. Ac eis con- 
cedimus, ut coniuncti etiam in tertio gradu tam consanguinei- 
tatis, quam affinitatis, non excludantur a matrimoniis contra- 
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hendis donec huic S. Sedi super hoc aliud visum fuerit 
statuendum.... 


Constitutio S. Pii Pp. V “Romani Pontificis”, 2 Augusti 1571 


Romani Pontificis aequa et cireumspecta providentia, ne ea 
quae pro salubri Indorum noviter ad fidem conversorum di- 
rectione sanciri debent et terminari, alicuius haesitationis 
scrupulo subiaceant, declarationibus et aliis opportunis con- 
suevit providere remediis. Cum itaque, sicut accepimus, Indis 
in sua infidelitate manentibus plures permittantur uxores, 
quas ipsi etiam levissimis de causis repudiant, hinc factum est 
quod recipientibus baptismum permissum sit permanere cum 
ea uxore, quae simul cum marito baptizata existit; et quia 
saepenumero contigit i!lam non esse primam coniugem, unde 
tam ministri quam Episcopi gravissimis scrupulis torquentur, 
existimantes illud non esse verum matrimonium; sed quia 
durissimum esset separare eos ab uxoribus, cum quibus ipsi 
Indi baptismum susceperunt, maxime quia difficillimum foret 
primam coniugem reperire: ideo Nos, statui dictorum Indo- 
rum paterno affectu benigne consulere, atque ipsos Episcopos 
et ministros ab huiusmodi scrupulis eximere volentes, motu 
proprio et ex certa scientia Nostra, ac apostolicae potestatis 
plenitudine, ut Indi, sic ut praemittitur baptizati, et in 
futurum baptizandi, cum uxore, quae cum ipsis fuerit bap- 
tizata et baptizabitur, remanere valeant, tanquam cum uxore 
legitima, aliis dimissis, apostolica auctoritate, tenore prae- 
sentium, declaramus, matrimoniumque huiusmodi inter eos 
legitime consistere etc. 


Constitutio Gregorii Pp. XIII “ Populis”, 25 Ianuarii 1585 


Populis ac nationibus nuper ex gentilitatis errore ad fidem 
catholicam conversis expedit indulgere circa libertatem contra- 
hendi matrimonia, ne homines, continentiae servandae minime 
assueti, propterea minus libenter in fide persistant, et alios 
illorum exemplo ab eius perceptione deterreant. Quoniam 
igitur saepe contingit multos utriusque sed praecipue virilis 
sexus infideles, post contracta gentili ritu matrimonia, ex 
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Angola, Aethiopia, Brasilia, et aliis Indicis regionibus, ab 
hostibus captos, a patriis finibus et propriis coniugibus in 
remotissimas regiones exterminari, adeo ut tam ipsi, captivi- 
que qui in patria remanent, si postea ad fidem convertantur, 
coniuges infideles tam longo locorum intervallo disiunctos, an 
sine contumelia Creatoris secum cohabitare velint, ut par est, 
monere nequeant, vel quia interdum ad hostiles et barbaras 
provincias ne nuntiis quidem accessus pateat, vel quia igno- 
rent prorsus in quas regiones fuerint transvecti, vel quia 
itineris longitudo magnam afferat diffcultatem: idcirco Nos, 
attendentes huiusmodi connubia inter infideles contracta, vera 
quidem, non tamen adeo rata censeri, ut necessitate suadente 
dissolvi non possint, talium gentium infirmitatem paterna 
pietate miserati, universis et singulis dictorum locorum Ordi- 
nariis et parochis, et presbyteris Societatis Iesu ad confes- 
siones audiendas ab eiusdem Societatis Superioribus approba- 
tis et ad dictas regiones pro tempore missis vel in illis admissis, 
plenam auctoritate Apostolica, tenore praesentium, concedi- 
mus facultatem dispensandi cum quibuscumque utriusque 
sexus Christifidelibus incolis dictarum regionum et serius ad 
fidem conversis qui ante baptisma susceptum matrimonium 
contraxerunt, ut eorum quilibet, superstite coniuge infideli, et 
elus consensu minime requisito, aut responso non expectato, 
matrimonia cum quovis fideli alterius etiam ritus contrahere 
et in facie Ecclesiae solemnizare, et in eis postea carnali copula 
consummatis quoad vixerint remanere licite valeant: dum- 
modo constet etiam summarie et extraiudicialiter, coniugem, 
ut praefertur, absentem moneri legitime non posse, aut moni- 
tum intra tempus in eadem monitione praefixum suam volun- 
tatem non significasse; quae quidem matrimonia, etiamsi 
postea innotuerit coniuges priores infideles suam voluntatem 
iuste impeditos declarare non potuisse, et ad fidem etiam 
tempore transacti secundi matrimonii conversos fuisse, nihilo- 
minus rescindi nunquam debere, sed valida et firma, prolem- 
que inde suscipiendam legitimam fore decernimus. Non 
obstantibus etc. 


